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PEEFACE. 



Two COÜRSES of lectures, delivered by the Author 
while he had the honour of holding the Corpus 
Professorship of Jurisprudence in the University of 
Oxford, have been already published with the titles 
' Village-Communities in the East and West,' and 
* The Early History of Institutions.' The substance 
of the present volume was originally contained in 
lectures which formed part of various other courses 
given by him at Oxford ; but in some cases the 
form has been materially altered. 

The Author continues in these pages the line of 
investigation which he has followed in former works. 
He endeavours to connect a portion of existing 
institutions with a part of the primitive or very 
ancient usages of mankind, and of the ideas asso- 
ciated with these usages. In bis first four chapters 
he attempts, with the help of the invaluable series 



[6] PEBFACB. 

of * Sacred Books of the East,' translated nnder the 
superintendence of Professor Max Müller, to throw 
some light on that close implication of early law 
with ancient religion which meets the inquirer on 
ihe threshold of äie legal Systems of several societies 
which have contributed greatiy to modern civiK- 
sation. In the chapters which follow, he treats of 
another influence which has acted strongly on early 
law, the authority of the King. In the later por- 
tions of the book he examines certain forms of pro- 
perty and tenure, and certain legal conceptions and 
legal classifications, which have survived to our day, 
but which appear to have had their origin in remote 
antiqnity. In a few words at the commencement of 
his Seventh Chapter, the writer has explained his 
reasons for prefixing to his later chapters a discussion 
of some * Theories of Primitive Society/ 

The substance of Chapters V., VI., IX., and XI. 
has already appeared in the ' Fortnightly Review,' 
and the bulk of Chapter VIIL in the * Nineteenth 
Century ; ' and the Author has to express his thanks 
to the proprietors of those periodicals for their per- 
mission to republish his contributions. 
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CHAPTER I. 

THE SACRED LA WS OF THE HINDUS. 

The study of the sacred languages of India, which 
has given to the world the modern science of Philo- 
logy and the modern theory of Race, began virtually 
in the study of sacred Indian law. Sir William 
Jones, who, though he was not absolutely the earliest 
of Anglo-Indian Sanscritists, was the first to teach 
the West that there was in the East such a language 
as Sanscrit, and a literature preserved in it, does not 
appearduring his Oriental studies in England tohave 
suspected the existence of the treasure he was destined 
to disrnter. He seems rather to have sought the key 
to Eastem knowledge in two spoken and highly- 
cultivated languages — Arabic and Persian. But he 
accepted a Judgeship in a Court of Justice newly esta- 
blished in Bengal, under an Act of Parliament which 
reserved to native litigants the application of their 
own laws and usages in all questions of inheritance 

B 



2 THE SACRED LAWS OP THE HINDUS. chap. u 

and contract ; and, from a much earlier period, it had 
been the practice of all the Indian Courts to attach 
to themselves Moolvies and Pundits — that is, native 
Professors of Mahommedan and Hindu law — for the 
purpose of advising them on the legal rules, of which 
these experts represented themselves to be the deposi- 
taries. The correspondence of Sir William Jones re- 
peatedly expresses his suspicions (perhaps not always 
quite just) of the fidelity and honesty of the native 
advisers of the tribunals. ' I can no longer bear/ he 
writes in September 1785, ^ to be at the merey of our 
Pundits, who deal out Hindu law as they please, and 
make it at reasonable rates when they cannot find it 
re^y-made.' He therefore formed a determination to 
aequamt himself personally with the sources of the law 
from which they pretended to draw their opinions. 
With Arabie he was already familiär, and he therefore 
required no assistance in his studies of Mahommedan 
law ; but for the purpose of mastering the virtually 
unknown language in which the Hindu law was 
contained, he found it necessary to visit during his 
vacations several of the decaying and decayed seats 
of leaming in which knowledge of it was still pro- 
fessed, and he organised a staff of Hindu scholars to 
aid him in his Sanscrit studies, and to record their 
results. The plan for improving the administration 
of Anglo-Indian justice which finally commended 
itself to him was one for the preparation of a Digest 



^HAP. 1. THE SACRED LAWS OP THE HINDUS. 3 

in EngUsh of Hindu and Mahommedan law, which 
should need no Pundits or Moolvies for its interpreta- 
tion. Much to their honour, the Indian Government 
of the day, formed of Lord Comwallis and his Council, 
accepted his offer to preside over the undertaking, and 
his staff of native experts, considerably increased, was 
taken into the Government service. On his monument 
by Flaxman, in the chapel of University College at 
Oxford, he sits surrounded by his Company of native 
literates, amid conventional Indian foliage, bareheaded, 
in the open air. 

It was in fact from these native Hindu teachers that 
Sir William Jones leamed, and the leamed and curious 
aU over the West were gradually informed, that in a 
part of the world just Coming under the British 
sceptre there existed an ancient language, the eider 
sister of the classical languages so honoured in the 
West, a series of poems which might not unjustly be 
compared to the Homeric epics and the Attic drama, 
and laws twice as old as the legislation of Solon and 
the Twelve Tables of Rome. It is impossible now — 
now that India has become more commonplace as she 
has got nearer ; now that, here at all events, she is 
associated with frontier wars, budgets, opium, and 
grey shirtings — ^to reproduce the keen throb of intel- 
lectual interest which the literary portion of these 
discoveries sent through Europe. But Sir William 
Jones was even more of a Jurist than a scholar, and 

u 2 
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nothing seems to have surprised and interested him 
more than the assurance of his teachers that, in the 
ancient language he was leaming, there survived legal 
writings asserted to be of sacred origin, of vast an- 
tiquity, and of universal Obligation among Hindus. 
The oldest of them was said to have been dictated by 
Manu, a divine being who had been mysteriously asso- 
ciated with the creation of all things ; and it was de- 
scribed as the acknowledged basis of all Hindu law and 
Hindu institutions, the fountain of all civil Obligation 
to more than a hundred millions of men. The book 
was actually extant, and the translation of it which he 
gave to the world, with the title ' Institutes of Hindu 
Law, or the Ordinances of Menü, accordmg to the 
Gloss of Culliica,' was the first-fruits of his labours on 
the Digest which he had planned. He seems, in 
fact, to have regarded it as standing to this projected 
Digest much in the same relation as the Roman 
Institutes to the celebrated Digest of the Emperor 
Justinian. 

It does not seem to me possible to doubt that the 
account which Sir William Jones gave of the Book 
of Manu in his Preface to his translation was a 
rationalised version of the Statements made to him 
by his native teachers, who seem all to have belonged 
to one particular school of Hindu learning, accus- 
tomed to hold Manu in especial honour. Sir William 
Jones considered this personage, who, in the treatise 
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called after him, sits ' reclining on his arm, with bis 
attention fixed on one object, the supreme God,' as 
a real individual human being, and the personal 
author of the legislation attributed to him. Sir 
William Jones compares him to the Cretan Minos 
and the Egyptian Men, partly on account of the con- 
sonance of names. As I have just stated, he sees an 
analogy in this law-book to the Institutes of the 
Koman Justinian, but he assigns to it the prodigious 
date of 1,280 years before Christ. In the light of newer 
knowledge, which nevertheless might not have existed 
but for Jones, we can see that these Statements of his 
require correction. There is no doubt that, if Manu 
is to be compared to a book known to Englishmen, 
it should have been to a book a good deal more 
familiär to them than the Roman Institutes, the 
book of Leviticus. For Manu, though it contains 
a good deal of law, is essentially a book of ritual, of 
priestly duty and religious observance ; and to this 
combination of law with religion the whole femily of 
Hindu writings, to which the book of Manu belongs, 
owe some remarkable characteristics on which I am 
deöirous of dwelling. It is not at the same time to 
be supposed that the combination is peculiar to the 
Hindus. There is no system of recorded law, literally 
from China to Peru, which, when it first emerges into 
notice, is not seen to be entangled with religious 
ritual and observance. The law of the Romans has 
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been thought to be that in which the civil and Pontifi- 
cal jurisprudence were earliest and most completely 
disentangled. Yet the meagre extant fragments of 
the Twelve Tables of Rome contain rules which are 
plainly religious or ritualistic : — 

j^ Thou shalt not Square a funeral pile witJi an adze. 

Let not women tear their cheeks at a fimeraL 
Thou shalt not put gold on a corpse. 

We are told by Cicero (' De Legibus/ 2, 25, 64) 
that several of these rules contained in the Tenth of 
the Roman Tables were taken from Greek Originals. 
He attributes the Greek rules to Solon, and explains 
that they limited the costliness of the ancient ritual 
of fimerals. 

The opinions of Sir William Jones produced great 
effects both in the East and in the West. One result 
which foUowed from them I must pass by with notice 
very imequal to its practica! importance. The Anglo- 
Indian Courts accepted from the school of Sanscritists 
which he founded the assertion of his Brahmanical 
advisers, that the sacred laws beginning in the extant 
book of Manu were acknowledged by all Hindus to 
be binding on them. The Impression in the mind of 
the English judicial officers — an Impression shared, I 
infer from its language, by the English Parliament — 
manifestly was that the sacerdotal Hindu law corre- 
sponded nearly to the English Common Law, and was 
at least the substructure of all the rules of life foUowed 
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by Hindus. It is only just beginning to be perceived 
that this opinion had a very slender foundation, for 
it is probable that at the end of the last Century large 
masses of the Hindu population had not so much as 
heard of Manu,^ and knew little or nothing of the 
l^al mies supposed to rest ultimately on his 
authority. The original ränge of Operation which it 
is possible to allow to the sacerdotal laws has been 
much narrowed by very recent investigation. Some 
years ago, on my retum from India, I stated in a 
book on * Village Communities in the East and West ' 
(pp. 52, 53) the opinion which I had formed after 
personal inquiry among Indian judicial officers. 
* The conclusion,' I said, ' arrived at by the persons 
who seem to me of highest authority is, first, that 
the codified law — Maau and his glossators — embraced 
originally a much smaller body of usage than had 
been imagined ; and next, that the customary rules, 
reduced to writing, have been very greatly altered by 
Brahmanical expositors, constantly in spirit, sometimes 
in tenor. Indian law may in &ct be affirmed to consist 
of a very great number of local bodies of usage, and 
of one set of customs, reduced to writing, pretending 
to a diviner authority than the rest, exercising con- 
sequently a great influence over them, and tending, 

^ A lugh authority informs me that there are few, if anj, re- 
ferenoes to Mann in the Sanscrit literatoie other than the legal 
treatifies. These last quote a * Mann/ bnt the writings quoted 
nnder that name are not those now extant. 
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if not checked, to absorb them.' Since then, my con- 
clusion has been greatly fortified by more systematic 
examination of the phenomena. There is in India 
a province, the Punjab, the country of the Five 
Rivers, which was the earliest seat of the Aryan 
Hindus on their descent from their original home 
into the Indian plains. The laws and institutions of 
this province have quite lately been the subject of an 
exhaustive official inquiry (' Punjab Customary 
Law/ edited by C. L. Tupper, Calcutta, 1881). 
Among several results of great interest which seem 
to me to have been reached, one is that we have in the 
Punjab the Hindu institutions very much in the State 
in which they were before the Brahmanical expositors 
took them in band. The traces of the religious ideas 
which profoundly influenced the development of what 
is known as the Hindu law are here extremely slight ; 
and few things can be more instructive to the legal 
archaeologist than the comparison of the Punjab 
rules with those worked out in Brahmanical schools 
far to the south-east. This Punjab Hindu law ex- 
hibits in fact some singularly close resemblances to 
the most ancient Roman law. There is also evidence 
that the stream of Hinduism which at some time or 
another flowed over the southem peninsula of India 
was extremely superficial.^ The southern Hindu has 

^ Mnch attention is deserved bj the two works of Mr. J. H. 
Nelson, A View of the Hindu Law aa administered hy fJie High 
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always been regarded as a lax Hindu ; but the truth 
seems to be, not that he negligently violates the 
Hindu sacerdotal law, but that neither he nor his 
forefathers ever knew it in anything like its integrity. 
Some other views, which are not now accepted 
by the most leamed Sanscritists, had their origin in 
the theories first propounded in Sir William Jones's 
preface. The probable antiquity of Manu's law- 
book was much exaggerated. Its true date is un- 
known : m Indian literary history there are almost 
no trustworthy dates : but it is now believed to be 
relatively modern — almost the most modern of a 
large family of Sanscrit writings more or less treating 
of law. This opinion is the result of a test first 
applied by Professor Max Müller, and now univer- 
sally accepted by Sanscritists as conclusive. The 
law-book of Manu is in verse, and Verse is one of 
the expedients for lessening the bürden which the 
memory has to bear when writing is unknown or 
very little used. But there is another expedient 
which serves the same object. This is Aphorism or 
Proverb. Even now, in our own country, much of 
populär wisdom is preserved either in old rhjrmes 
or in old proverbs ; and it is well ascertained that 

Court qf Madras f and The SeietUific Study ofthe Hindu Law^ par- 
tictilarlj the firat. There maj be a qnestion whether the practical 
evils pointed out in theee books are now remediable, or, if thej are 
remediable, by what methods they shonld be removed : bnt of their 
■existenoe I do not think there can be any reaaonable donbt. 
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during the Middle Ages much of law and not a litüe 
of medicine was preserved among professions, not 
necessarily clerkly, by these two agencies. A great 
deal of old German law compressed into maxims lias 
been preserved, and it is probable that the Latin legal 
maxims well known to English lawyers, and some- 
times spoken of as the quintessence of wisdom, were 
really aids to recoUection. As to Verse, the ordinary 
medical practitioner once carried his professional 
knowledge with bim in the versified Latin rules of 
the school of Salemo — ^that curious body of medical 
precepts which begins with the grim warning, ' con- 
tra vim mortis non est medicamen in hortis.^ Li Sir 
William Jones's day, an abridgment of Lord Coke's 
' Reports ' in verse was in existence ; and he gravely 
remarks that, if the verse had been smoother and the 
law more accurate, every Student might have been 
advised to use it. Now, the Sanscrit law-books are 
^sometimes in aphoristic prose, sometimes in verse, 
sometimes in a mixture of both ; and the canon 
established by Max Müller is that, in India at aU 
events, books of aphorisms are older than books of 
verse ; and the clue being once foimd, many more 
proofs disclose themselves that Manu, which is 
wholly in verse, is much more recent than the Hindu 
law-books (such as Apastamba and Gautama,^ 

^ Apastamba and Gautama are translated in vol. ii. of Max 
MüUer's Sacred Books of tlie East, Taaishtha in toI. ix., Baud- 
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which are whoUy in aphoristic prose), and even more . 
modern than books (like Vishnu and Vasishtha*) 
which are partly in prose and partly in verse. * In 
the whole of Vedic (that is Hindu scriptural) litera- 
ture/ says Max Müller, ' there is no work written, 
like Manu, in the regulär epic sloka, and the con- 
tinuous employment of this metre is a characteristic 
mark of post- Vedic writings/ Manu, therefore, in 
spite of its great modern reputation, belongs to the 
Hindu Apocrypha. Nor is it beKeved that we have 
the book in its original form. Dr. Jolly (preface 
to Vishnu) speaks of the ' abundant evidence ' for 
its having undergone modifications and entire trans- 
formations in successive periods. 

The result of all this literary investigation and 
discussion is, that no book has had so many dates 
attributed to it as the book of Manu. Sir W. 
Jones placed its age at 1280 b.c., Schlegel at 1000 
B.c., Elphinstone at 900 B.c., Monier Williams at ** 
about the fifth Century B.c., Max Müller at not earlier 
than 200 b.c. But the high authority of the late Dr. 
BumeU is now cited for so late an age of the original 
book as 400 A.D., and it has even been attributed in 

hayaiia in the same volume, and his most important chapters in 
West and BÜhler's Digest of Hindu La/w. This writer is regarded 
by ]eamed ELindus as an extremelj old authority, but the extant 
tezt is in a yery untrustworthy oondition, as may be seen from Dr. 
Bühler's Introduction. Vishnu is translated by Jolly in vol. v. 
of the Sacrtd Book». ^ Ibid. 
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its present form either to the eleventh or the four- 
teenth Century of our era. (See Nelson, ' Scientific 
Study of Hindu Law,' p. 37.) It is as though it 
were thought doubtful whether a particular work 
were composed at the fabulous date of the Taking 
of Troy, or at the historical date of the Battle of 
Bannockburn. The book itself, however, purports 
to be coeval with the creation of the world, and I 
suppose that a Hindu holding the opinions now 
considered orthodox would be bound to claim for it 
an indefinitely high antiquity. At the same time, its 
auda<5iou8 pretension to be of divine origin is out- 
done in some of the writings now shown to be older, 
for the so-called Code of Vishnu professes to have 
been dictated by one of the Persona of the Hindu 
Trinity to the Goddess of the Earth. 

When this sacred legal literature of the Hindus is 
surveyed in its entirety, it is impossible not to recog- 
nise the plausibility of the modern theories of its 
origin. No one treatise, and still less thrf aggregate 
of treatises, is the production of an individual man or 
of an individual mind. The literature is the gradual 
growth of schools of leamed Brahmans, which are 
still found in India. They are companies or cor- 
porations of men devoted to sacred leaming. Per- 
haps the nearest analogy to their work is to be found 
in the labours of the Benedictines. But the com- 
parison must not be pushed too far. The conception 
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of a celibate order appears to have been unknown to 
the early Hindus. Each school was either in its 
beginning an actual family, or, if originally it was a 
mere collection of voluntary pupils sitting at the feet 
of a teacher, it tended to shape itself upon the model 
of the family, as the only known form of permanent 
association. The distinction between one school and 
another probably consisted in the particular set of 
authorities (as it would now be, the particular Stand- 
ard books) which it followed ; and, as it went on 
from generation to generation, it was recruited partly 
by voluntary adherence and partly by hereditary 
descent. The double process is clearly reflected in 
the text of one of our oldest authorities, Apastamba. 
The Student desirous of being initiated into sacred 
leaming is to go to a man *in whose family it is 
hereditary, who himself possesses it, and who is 
devout in following the law ' (Apastamba, i. i. 1. 
11). On the other band, the pupil is directed to 
consider the teachers of bis teacher as bis ancestors 
(Apastamba, i. i. 7. 12). This view of the relation 
of teacher and pupü has by no means died out in 
India. The Hindus still regard * a school consisting 
of a succession of teachers and pupüs as a spiritual 
family ' (Dr. Bühler, loc. dt.) And according to 
the letter of the law recognised by the Indian Courts, 
though not perhaps according to the actual practice, 
teacher and pupil still inherit from one another, just 
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as they did in the remote days of Apastamba, who 
lays down that, on failure of the nearer kinsmen, 
' the Spiritual teacher inherits, and in failure of the 
Spiritual teacher a pupil shall take the deceased's 
wealth, and use it for religious works for the deceased's 
henefit, or he may himself enjoy it ' (ii. vi. 14. 3). 

There are analogies to this sacredness and strict- 
nesB of literary relations in the literary history of 
two societies with little or no intellectual likeness to 
the Hindus. Mr. Grote's theory of the Homeric 
poetry, taken in a mass (ii. 176-178), is that it was 
the aggregate produetion, not of one man, but of a 
gens or clan of HomeridaB, of whom Homer was the 
name-giving ancestor, real or supposed, the * divine 
or semi-divine eponymus or progenitor, in whose 
name and glory the individuality of every member 
of the gens was merged.' ' Homer is no individual, 
but the divine or heroic father of the Homerids, the 
ideas of worship and ancestry, coalescing, as they con- 
stantly did, in the Grecian mind.' A stiU nearer 
analogy is one which, like many others, occurs in the 
ancient legal literature of the Irish. ' Literary foster- 
age,' I wrote in a former work ('Early History of 
Institutions,' p. 242), * was an Institution nearly con- 
nected with the existence of the Brehon law schools, 
and it consisted of the various relations established 
between the Brehon teacher and the pupils he received 
into his house for Instruction in the Brehon lore. 
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However it may surprise us that the connection 
between Schoolmaster and Pupil was regarded as 
peculiarly sacred by the ancient Irish and as closely 
resembling natural fatherhood, the Brehon tracts 
leave no room for doubt on the point. It is expressly 
laid down * that it created the same Patria Potestas 
as actual patemity ; and the literary foster-father, 
though he teaches gratuitously, has a claim through 
life upon portions of the property of the literary foster- 
son. Thus the Brehon with his pupils constituted, 
not a school in our sense, but a true family. While 
the ordinary foster-father was bound by the law to 
give education of some kind to his foster-children — 
to the sons of Chiefe instruction in ridmg, shooting 
with the bow, swimming, and chess-playing, and 
instruction to their daughters in sewing, cutting out, 
and embroidery — the Brehon trained his foster-sons 
in leaming of the highest dignity, the lore of the 
chief literary profession. He took payment, but it 
was the law which settled it for him. It was part of 
his Status, and not the result of a bargain.* 

On the whole, few literary theories of modern 
mintage have more to recommend them than that 
which Professor Max Müller first gave of the large 

^ The literary foeter-father has the power of pronouncing 
jadgment and proof and witness upon the foster-pupil, as has the 
&ther upon the son, and the Church npon her tenant of eoclesias- 
tical lands {Ancient Lawa of Irdand, ii. 349). 
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extant body of Hindu sacerdotal legal writings. 
They were gradually evolved by Brahmanic families, 
real or artificial. * The great number of these writ- 
ings/ he says in his letter, first printed in Morley's 
Digest,® 4s to be accounted for by the fact that 
there was not one body of Kalpa-Sutras binding on 
all Brahmanic families, but that diiferent old fami- 
lies had their own Kalpa-Sutras. These works are 
still very frequent in our libraries, yet there is no 
doubt that many of them have been lost. Sutras are 
quoted which do not exist in Europe, and the loss of 
some is acknowledged by the Brahmans themselves/ 
As regards the Manava Dharma Shastra, the Manu 
translated by Sir William Jones and asserted by his 
native teachers to be the basis of all sacred Hindu 
law, it is a late redaction of the legal doctrine of the 
Manavas, a geiis or clan called after a Manu fre- 
quently mentioned in Sanscrit literature, but men- 
tioned by the writer of the extant book as somebody 
different from himself. If the old Manu ever com- 
posed a law-book (which is doubtful), it would 
certainly not have been composed in the metre of the 
extant code. 

The theory upon which these schools of leamed 
men worked, from the ancient, perhaps very ancient, 
Apastamba and Grautama to the late Manu and the 

^ Now to be read at p. 1 of the Tntroduction to Apastamba, m 
vol. ii. of the SacreJ Books, 
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stCl Iitcr Xan^ia, is perbaps $nll hell by forae per- 
sons of eamest reiipoiis conricrioas, but in tijüe noir 
bnried it afiected eveiy walk of thougbt. The f;;n- 
damenfal assumpdon is, that a sacred or inspired 
literature bdnsr once beUeved to exisu all knowled^ 
is oHitained in it. The Hinda way of pntting it was« 
and is, not simply that the Scriptnre is troe. but that 
eToything which is tnie is contained in the Scriptun^« 
From veiy early times, the Hinda doctors appear to 
have been conscioas of difficuldes in the interpre- 
tation or application of their theoiy. Sometimes 
books of anthority contradicted one another. Some- 
times they fiiiled to sapply a basis for leceived 
doctrines or for immemorial religious praetice. One 
of the earliest of expedients was to suppose the loss 
of passages in the most ancient portion of the 
Scriptures. *If you ask,' says Apastamba, *why 
the decision of the Aryas presupposes the existence 
of a Vedic passage, then I answer, All precepts were 
originally tanght in the Brahiuanas, but these texts 
have been lost. Their former existence may, however, 
be inferred from usage. It is not, however, per- 
missible to infer the former existence of a Vedic 
passage where pleasure is obtained by foUowing the 
custom ; he who follows such usage becomes fit for 
Hell ' (i. iv. 12. 10). With the aid of such expedients, 
of which several are still in use among learned Hindus, 
the theory has survived ; and it is to be observed that 

c 
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such a theory, firmly held during the infancy of syste- 
matic thought, tends to work itself into fact. As 
the human mind advances, accumulating Observation 
and accumulating reflection, nascent philosophy and 
dawning science are read into the sacred literature, 
while they are at the same time limited by the ruling 
ideas of its priestly authors. But as the mass of this 
literature grows through the additions madc to it by 
successive expositors, it gradually specialises itself, 
and subjects, at first mixed together under vague 
general conceptions, become separated from one 
another and isolated. In the history of Law the 
most important early specialisation is that which 
separates what a man ought to do from what he 
ought to know. A great part of the religious litera- 
ture, including the Creation of the Universe, the 
structure of Heaven, Hell, and the World or Worlds 
and the nature of the Gods, falls under the last head, 
what a man ought to know. Law-books first 
appear as a subdivision of the first brauch, what a 
man should do. Thus the most ancient books of this 
class are short manuals of conduct for an Aryan 
Hindu who would lead a perfect life. They contain 
much more ritual than law, a great deal more about the 
impurity caused by touching impure things than about 
crime, a great deal more about penances than about 
punishments. They are intended to guide the faitliful 
Hindu of the three higher castes fi-om birth to death. 



CHAP. I. THE SACRBD LAWS OF THE HINDUS« 19 

and give him fuU direetions for living ßrM (tö a 
Student of holy books, nt\rt as a householdor (or. as 
we should say, a Citizen), and finally — for that U 
assumed to be the proper lot of every man in old agt^ — 
as a religious ascetic or a hormit/ 

This remarkable distribntion of lifo rnns thrinigh 
the whole series of sacred legal writinjj;», and only 
disappears when tliey become inere law-book». Tho 
Brahman alone teaches, but the entire youth of tho 
three higher castes, Brahmans, KshatriyaB, and 
Yaisyas, come and sit at bis feet to be instructed in 
sacred leaming ; it is not even certain from nonio 
passages whether the loweöt and moBt dospiscd of 
castes, the Sudras, are always excluded. This is tlu^ 
period of Studentship. When it comes to «n cnd, 
the instructed Hindu returns to his furnily and to 
civil affairs. He is then the IIouseholdcT. But, 
when old age is beginning, it is assumed in tlicso 
books (whatever may have been the actual pra<;ticc) 
that he withdraws from active life and (^loscs his days 
as a Hermit or Ascetic, foUowing a code of self-denlal 
which is prescribed for him in füll detail. It is of 
course to the second of these periods, that of life as a 
Householder, that we must look for whatever light tlie 
sacred laws of the Hindus may throw upon tlie arnricnt 

^ The Stadeni, who had oompleted his noTiiiate; mififlii at uny 
üme beoome an Ascetic, bat the regulär course of life i« that in- 
dicated in the tezt. 

c2 
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history of law. The first of them, Studentship, is 
remarkable, as disclosing the true secret of the hold 
of the sacred literature on large portions of the Hindu 
race, and of the respect paid by it to the teachers of 
the race, the Brahmans. For the education of the 
young Hindu is not merely an education in the holy 
texts and doctrines; it is a training in reverence, almost 
amounting to abject servility, bestowedon the litera- 
ture and its professors in about equal proportions and 
inculcated by a System of rules adapted with exti-eme 
gkill to immature minds. The third period, however, 
that of Asceticism, is the one which on the whole 
seems most unintelligible to the modern reader of 
these books, and it merits some special attention before 
this chapter is closed. The duty of adopting the 
ascetic life, and the rules for following it, referred 
to in all the law tracts, are discussed at much 
lengtli by Manu in the sixth chapter. ' Having thus 
remained,' it is written, * in the order of Householders, 
let the twice-born man (" twice-born," that is, through 
the study of the Vedas), who has before completed 
his studentship, dwell in a forest, his faith being firm 
and his organs whoUy subdued. When the father of 
a family perceives his muscles become flaccid and his 
hair grey, and sees the child of his child, let him then 
take refuge in a forest. Abandoning all food eate;i 
in towns, and all his household Utensils, let him repair 
to the lonely wood, committing the care of his wife 
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to bis sons, or accompanied by her, if she choose 
to artend hira . . . Let him be constantlv enffasred 
in reading the Vedas. patient of all extremities . . . 
Let bim bear a reproachfiil speecb with patience ; 
let bim not. on account of tbis frail and feverisb 
body, engage in bostiüty witb any one living. With 
an angry man let bim not in bis tum be angry ; 
abused, let bim speak mildly ; nor let bim utter a 
Word referring to vain illusory tbings . . . Deligbted 
witb meditating on tbe Supreme Spirit, sitting fixed 
in sueb meditation, witbout needing anytbing eartbly, 
witbout any companion biit bis own soul, let bim 
live in tbis world, seeking tbe bliss of tbe next . . . 
A gourd, a wooden bowl, an eartben disb, or a basket 
made of reeds, bas Manu, son of tbe Self-existent, 
declared fit vessels ta reeeive tbe food of men devoted 
to God.' 

It is still a comparatively common practice in 
India for tbe aged Hindu to retire into * religion/ 
and tbe law, as administered by tbe British tribunals, 
makes provision in many places for the case of a 
Hindu who bas embraced a religious life, and ceased 
to participate in any kind of secular business. There 
is nothing by itself surprising in the eustom, consider- 
ing the tremendous series of experiences which the 
devout believer in Hinduism is led to expect as await- 
ing bim at the moment of bis death. Nevertbeless, 
there is reason for thinking that the withdrawal of the 
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aged from activity is more ancient than the Hindu 
theological system, and has existed independently of 
it, as a secular practica, in many early societies. The 
Patria Potestas, which is witnessed to by the ancient 
law or custom of so many communities, was founded 
on power quite as much as on parentage ; and when 
the power fails, there are many signs that the patri- 
archal authority departs. In the Hindu law of 
Succession, death is not by any means necessarily 
the occasion of inheritance ; the contingency quite as 
commonly confemplated is withdrawal from secular 
life ; the householder quitting his family and dividing 
his substance among his children — nay, being even 
liable (though this is a violently disputed pomt) to 
be forced into retirement by his sons. There is 
some evidence, moreover, that, when the larger asso- 
ciations of Hindu kindred, the Joint Families, were in 
a more ancient State than that in which we see them, 
they recognised three classes of persons as entirely 
helplesfs and therefore dependent on the group at 
large ; the children, the unmarried daughters and 
widows, and the old men. The *seniors' not in- 
frequently mentioned in the Irish Brehon law, and 
ßtated to be persons for whom the sept must make 
Provision, are no doubt aged men. 

There is reason, in fact, to believe that at some 
period of human history a revolution took place in the 
Status of aged men, not perhaps unlike that which is 
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still proceeding in the case of women, There ia 
abundant testimony that tribes, long pressotl hard by 
enemies or generally in straits for subsidtenee, System* 
atically put their members to death when too oM for 
labour or arms. The place from which a wild Slavonio 
race compelied their old men to leap into the soa is 
still shown. And the fiercer savage has often in niany 
parts of the world made food of them. NevertholeHa, 
the ancient records of many communities, especially 
those of Aryan speech, show us old ago invested 
with the highest authority and dignity. Mr. Free* 
man (in his ' Comparative Politics/ pp. 72, 73) linn 
given a long list of honorific naines belonging to 
classes or institutions, which indicate tho valuo onoe 
set by advancing societies on the judgtuent of the 
old. Among them are, Senate, yepova-ta (the Spartun 
Senate), Syifioyepovre^ (its Homericequivalent), irp€a'' 
ßei^ (Ambassadors), Ealdorman, IClder, Prenbyter, 
Monseigneur, Seigneur, Sire, Sir, and Sheikh ; and 
Mr. Freeman closes with the Old Man of the Mountain. 
So great a number of titles, civil and ecclesiastical, 
are evidence of a very strong sentiment, and suggcjHt 
that this exaltation of old age was a definite stage in 
the ascent to civilisation. 

There is a story of a New Zealand chief who, 
questioned as to the fortunes of a fellow-tribesman 
long ago well known to the enquirer, answered, ^ Ile 
gave US so much good advice that wo put hitu 
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mercifuUy to death/ The reply, if it was ever given, 
Combines the two views which barbarous men appear 
to have taken at different times of the aged. At first 
they are useless, burdensome, and importunate, and 
they fare accordingly. But at a later period a new 
sense of the value of wisdom and counsel raises them 
to the highest honour. Their long life comes to be 
recognised as one way of preserving experience. The 
faculty of Speech, which separates man from the 
brüte, and the art of writing, by which the society 
capable of civilisation is distingiiished from the 
society condemned to permanent barbarism, are simply 
methods by which experience is enlarged, compared, 
and transmitted, and by which mankind is enabled 
to have more of it than is contained in single 
separate lives. Yet the individual life is always the 
original source of experience, and at some time or 
other it must have been perceived that the more the 
individual life was prolonged, the larger was its 
contribution to the general stock. This seems the 
best explanation of the vast authority which, in the 
infancy of civilisation, was assigned to assemblies of 
aged men, independently of their physical power or 
military prowess. It probably sprang up among 
cdmmunities which had no writings to leam from, 
and who were conscious that the iraportance of the 
arts which were necessary for their very existence 
was out of all proportion to the average shortness of 
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life. Almost everywhere in the advancing portions 
of the ancient world we find that the old, generally 
organised in assemblies, had a large share of the 
public powers, and there is a survival of these ideas 
in the minimum limit of age which has been made the 
condition of a seat in the artificial Second Chambers 
which have been eonstructed over most of the civil- 
ised West as supposed counterparts of the English 
Honse of Lords. But these modern Second Chambers 
reverse to a great extent the functions of the ancient 
assemblies, known, from their names and otherwise, 
to have originally consisted of old men. The Second 
Chamber is nowadays assumed to have a veto in the 
legislation of the Chamber which has the initiative ; 
but the ancient Senates, in their primitive condition 
at all events, decided beforehand what measures 
should be submitted to the Populär Assembly, and 
if they legislated themselves, their enactments had 
reference to special departments of State, such as 
religion and finance. On the whole, they were rather 
administrative than legislative bodies. The nearest 
analogy to the very important control over the law- 
making power which they once possessed, must be 
sought in the indefinite but most real and effective 
authority which an English Cabinet enjoys through 
its Virtual monopoly of the initiative in legislation. 
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CHAPTER II. 



RELIGION AND LAW. 



The most ancient of the books containing the sacred 
laws of the Hindus appear to me to throw little light 
on the absolute origin of law Some System of actual 
observance, some System of custom or usage, must 
lie behmd them ; and it is a very plausible conjecture 
that it was not unlike the existing very imperfectly 
sacerdotalised eustomary law of the Hindus in the 
Punjab. But what they do show is, if not the 
beginning of law, the beginning of lawyers, They 
enable us to see how law was first regarded, as a 
definite subject of thought, by a special leamed class ; 
and this class consisted of lawyers who were first of 
all priest s. There are signs of the ancient identity of 
the two professions in the earliest recorded usages of 
several races, Celts, Romans, and Greeks. Nobody, 
for example, will understand the ancient Roman 
lawyer, with that obstinate adherence of his to texts 
which has characterised his profession during so many 
centuries, and that method of stating his facts in 
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inflexible fonnulas which has only just died out in 
this country, unless it is realised that the jurisconsult 
sprang from the pontiff or priest. All through the 
Middle Ages the lawyer who was avowedly a priest 
held his own against the lawyer who professed to be 
a layman ; and ours is the only country in which, 
owing to the peculiar tum of our legal history, it is 
difficult to see that, on the whole, the canonist exer- 
cised as much infiuence on the course of legal develop- 
ment as the legist or civilian. If the Roman Empire 
had merely transmitted its administrative System to 
Western Europe, and if it had not bequeathed to it a 
coherent body of codified secular law making con- 
siderable approach to completeness, it is very doubtful 
whether the general law of the West would not even 
now reflect a particular set of religious ideas as dis- 
tincily as the Hindu law refiects the sacerdotal con- 
ceptions of the Brahmans. 

It is necessary, first of all, to observe how the 
priestly character of the Brahmanical authors of the 
law-books afFected their view of conduct^ a word which 
must be used at the outset in preference to ' law/ 
Shortly, this view is intimately affected throughout 
by their belief as to the lot which awaits human 
beings after death. This lot will be made up of 
various experiences, some of which correspond to 
direct reward or punishment in Heaven or Hell, as 
conceived by the Western religions. But the Hindu 
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belief conceming the posthumous state of man, and 
the Buddhist belief which has mainly sprung from it, 
differ from the most widely difFused Western beliefs 
in that the Transmigration of Souls fills as large a 
Space as direct reward and punishment, and in that 
rewards and punishments in aU their forms are re- 
garded, not as eternal, but as essentially transitory. 
It is beside my purpose, I should observe, to consider 
what may have been the most ancient faith or faiths 
of the Hindus, and still more how far the religious 
ideas reflected in the books before us represent their 
existing religious doctrine. In the works of which 
I have been speaking, the earl}' manuals of law, belief 
has reached a definite stage, which may be examined 
by itself and which seems to me extremely instructive. 
Hindu theology, from very remote times, appears to 
have regarded the universe as having been destroyed 
and again created, and as destined to be destroyed 
and again created ; but during the enormous in- 
tervals between these destructions and creations the 
aggregate of existence is conceived as indestructible 
and as incapable of increase or diminution. The sum 
of life, in particular, is always constant. This essence, 
life or soul, is regarded as running in a continuous 
stream through all animate, perhaps we might say 
through all organic, nature ; but it is always re- 
tuming on itself — never ending, still beginning. 
This stream of life is divided into portions or parcels, 
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wliich are temporarily detained in extemal forms, 
but which are constantly passing from one form to 
another without losing their identity, Men, animals, 
holy sages, and the gods themselves, are not essentially 
different fix>m one another. The same life or soul 
pervades them all, clothing itself in one form after 
another. Existence itself does not end, but its 
successive stages are terminable and transitory. 
When a man still contaminated by impurity dies, his 
spirit passes through a series of purgatories ; from 
the last of these it escapes to clothe itself with 
one animal shape after another, and at last it finds 
embodiment in a human frame, which at first will 
probably be frail or sickly. But, after a second birth 
through the study of the Scriptures, the virtuous at 
death pass straight into Heaven, where their stock of 
virtue will keep them for long ages ; but it will 
gradually wear out, until some remnant of it carries 
them back to earth, to reappear among the prosperous 
and the powerfiil. ' Men of all castes, if they fulfil 
their assigned duties, enjoy in Heaven the highest 
imperishable bliss. Afterwards, when a man who 
has fulfilled his duties retums to this world, he ob- 
tains by virtue of a remainder of merit birth in a 
distinguished family, beauty of form, beauty of com- 
plexion, strength, aptitude for learning, wisdom, 
wealth, and the gift of fulfiUing the laws of his caste 
or Order. Therefore in both worlds he dwells in 



30 EEUGION AND LAW. CHAP. n. 

happiness, roUing like a wheel from one world to the 
other' (Apastamba, ii. i. 2. 2 and 3). Even the 
gods in Heaven, who are looked upon as not much 
more than men of extraordinary virtue, will in time 
exhaust their störe of merit and pass out of blessed- 
ness, ^It is by favour of the Brahmans/ says 
Vishnu (xix. 22), 'that the gods reside in Heaven/ 

The Wheel mentioned in the above passage from 
Apastamba is a favourite image with these writers. 
They figure existence as a wheel spinning roimd. 
Religious pictures, representing the circle of life with 
its various compartments, with Heaven at the top and 
Hell at the bottom, and with human and animal ex- 
istence at the sides, are common in the East ; but 
though they are not unknown to Hindus, they are 
more frequently found among Buddhists,^ who must 
have borrowed the symbol of the Wheel from an 
older Hinduism, and who appear to attach to it a 
special spiritual significance. In the Buddhistic 
Wheel-pictures, Buddha is depicted outside the cir- 
cumference, in the attitude of benediction. He only 
has escaped from the weary cycle of existence, and 
Stands alone in Nirvana, apart from gods and men. 
The assumption of such a possibility would doubtless 
be regarded by orthodox Hindus as atheistic. Ex- 
alted religious feeling takes with them the form of 
meditation on Brahma, the Atman, the Infinite, the 

' See Note A at the end of this chapter, • Wheel-pictures.' 
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Self-Existent, the * immortal and spotless/ who * lies 
envdoped in matter and is the dwelling of all living 
creatures,' who is, 'like a city, divided into many 
streets.' Here and there they express themselves on 
this topic in language of much sublimity. 

1 shall have occasion to explain in the next 
chapter that one particular religious System of the 
greatest antiquity which is shadowed forth in these 
books Stands quite apart from the beliefs which I have 
been examining. It is very probable that these beliefs 
were themselves compounded of divers more ancient 
parts, and that direet reward or punishment, and in- 
direct reward or punishment by transmigration, did 
not originally belong to the same body of doctrine. 
Heaven and Hell and the Transmigration of Souls 
are, however, all referred to in the oldest of the law 
treatises, though briefly and slightly. In the more 
recent writings (some of them, however, not so 
modern as Manu) these subjects occupy a great space, 
and have been vastly amplified by gloomy and fan- 
tastic Imagination. Heaven, as is not unusual in 
religious Systems, is but faintly sketched ; but the 
Heils, or, as they would more properly be called, the 
Purgatories (since they are essentially transient), are 
lescribed with the utmost minuteness of detail. 
They are twenty-two in number, each applying a 
new variety of physical or moral pain. It would be 
a mistake, I think, to suppose that they were created 
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by a Single imaginative effort, like the circles of 
Dante's Inferno. They rather belong to widely 
separated grades of the conception of punishment. 
Such places of retribution as the twenty-first of these 
Purgatories, vrhere souls wander in sword-leaved 
forests ; the nineteenth, where they stray over rongh 
and uneven roads ; . the fifteenth, where they sink in 
stinking clay, are probably much older than the first, 
or place of darkness ; the ifourth, or place of howling ; 
or the places of burning, parching, and pressing to- 
gether, which stand tenth, eleventh, and twelfth, 
These last seem to rae not older than the infliction of 
regulär (but originally very cruel) criminal punish- 
ments by civil rulers possessing organised authority. 
The torture Chambers of princes have very strongly 
influenced the conception of posthumous punishment, 
as may be seen by comparing what remains of some of 
them — for example, of tliat in the free city of Xurem- 
berg — with a picture in which some painter of the 
fourteenth Century gives form to the populär ideas 
concerning Purgatory and Hell. 

The sojourn of the sinful soul in each of these places 
of punishment is, as I have said, always terminable, but 
its length is expressed in language suited to astronomi- 
cal magnitudes. If, for example, a ßrahman be slain, 
as many as are the pellets of dust which bis blood 
jnakes on the soil — that is to say, on the bumt-up soil 
of f ndia — so many are the periods of a thousand years 
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the slayer must pass in Hell (Manu, xi. 208). The 
duration of punishment is imagined by the Bud- 
dhists with even greater extravagance ; and indeed on 
all these subjects they seem to have outdone the doc- 
trine of the Hindus. The firightful Buddhist pictures 
of torments in hell are tolerably well known. They 
are mostly of Chinese origin, and probably exagge- 
rate (but do not more than exaggerate) the criminal 
justice administered from time immemorial in the great 
organised Chinese Empire and its dependent kingdoms, 
in which the highest importance seems always to have 
been attached to the deterrent effects of punishment. 
The series of Purgatories is, however, at last 
worked through, and the soul or portion of life 
emerges to begin a course of transmigration which 
may bring it again to humanity. I have already 
stated my opinion that the purgation of sin or im- 
purity by transmigration, and its purgation by 
punishment in hell, did not originally belong to the 
same System of religious thought. But in these 
Hindu law-books they are blended together ; and 
the sinftil spirit, released from purgatorial pains, has 
still to pass through a succession of animal or vege- 
table forms before it is again clothed with a human 
body. It is hard not to smile at the grotesque 
particularity of detail with which such writers as 
Vishnu and Manu depict the transmigration of souls. 
* Criminals in the higbest degree enter the bodies 
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of all plants successively. Mortal sinners enter 
the bodies of wonns or insects. Minor oflFenders 
enter the bodies of birds. Criminals in the fourth 
degree enter the bodies of aquatic animals. Those 
who had committed a crime affecting loss of caste 
enter the bodies of amphibious animals ' (Vishnu, 
XLiv. 2). These general Statements are followed 
by a prodigious number of others, mentioning the 
class of creature into which particular sinners enter. 
There is perhaps a natural fitness in some of them, 
but others look like arbitrary assertions or wild 
guesses. One who has appropriated a broad passage 
becomes a serpent living in holes. One who has 
Stolen grain becomes a rat. One who has stolen 
water becomes a water-fowl. But what is to be said 
of the transformation of the stealer of silk into a part- 
ridge ; of the thief of linen into a frog ; of the cattle- 
stealer into an iguana ? I may venture at the same 
time to suggest that what seems to us most difficult 
to understand in these beliefs once appeared simple 
and natinral. It has been observed that savages look 
upon the transmutation of one creature into another 
as almost an easy , everyday process. Primitive men , 
living constantly in the presence of wild animals, 
pre3nng on them and preyed upon by them, do not 
seem to have been Struck by the immense superiority 
of the man to the brüte. They appear to have 
been impressed by the difference between living 
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thingg and everything eise, but to have consicleitMl 
the fonns of animate being as separated finom one 
another by a veiy sligbt banier. Some very interest- 
ing inferences have recentiy been drawn firom tlüs 
savage characteristic ; and it has been pointed out 
how in those survivals of a very ancient world, fairy 
tales and myths, one creature is constantly chaiiging 
into another, and slipping back into its original shape. 
The most populär child's book of our day is a story 
of metamorphosis : but that story of Wonderland 
owes its popularity to its faithfully foUowing tlie 
Operations of a dream ; and one must here remark 
that mach of the material of ancient superstition i» 
literally such stuff as dreams are made of. 

But these Hindu law-books have wrought up the 
ancient belief into a moral and theological philosophy 
of the greatest precision and amplitude, Their special 
principle is that man's acts and experiences in one 
form of being determine the next. Whether he will 
in a fiiture existence become a plant, a reptile, a bird, 
a woman, a Brahman, or a semi-divine sage, dependn 
on himself He goes out of the world what his own 
deeds have made him ; and the impossibility of dis- 
sociating the past from the future is declared by these 
writers in language of much solemnity. If a man 
departs modifiied by voluntary sinfulness or involun- 
tary impurity, and if he has not expelled the taint 
by due penance, he will become one of the lowest 

I) 2 
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creatures ; if he dies purer than he was bom, he may 
reach the highest stage of humanity or become indis- 
tinguishable from divinity. The whole theory is 
saved from contempt by its power of satisfying moral 
cravmgs, and by the apparently complete explanation 
which it offers of the unequal balance of good and 
evil in this world. The last King of Burmah had 
been a monk before he ascended the throne, and he 
remained to his death an eminent Buddhist theologiaii. 
An Englishman was lecturing him on the military, 
scientific, and commercial superiority of the English 
to the Burmese, not without some intention of hinting 
that this pre-eminence was due to the purer faith of his 
countrymen. The king politely assented, but added, 
* There is no doubt that you must all have been very 
virtuous Buddhists in some former state of existence.' 
With these explanations, some features of those 
writings which are at first sight very perplexing be- 
come comparatively intelligible. Thus, they are chiefly 
called law-books because they contain^W^^ of conduct 
stated with the utmost precision. But what happens 
to a man if he disobeys the rule ? This is the principal 
question to the modern Jurist. What is the punish- 
ment, or, as the technical phrase is, the Sanction ? 
ünderstood in the modern sense, it is hardly noticed 
in the oldest of these books. It is in fact to be 
inflicted in another state of existence, and therefore, 
though it may be asserted, no du'ections can be given 
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about it. Thus the place which in a modeni law- 
bcx)k is taken by the Sanction — that is, by the varioiis 
penal consequences of refusing to obey a law — is taken 
in these writings by Penances. You are to punish 
yourself here, lest a worse thing happen to you else- 
where. These penances are set forth in the most un- 
compromising language and in apparent good faith.' 

In one place, the penitent is told to mutilate himself 
and to walk on in a particular direction tili he drops 
dead. In another he is to throw himself three times 
into the fire, or to go into battle and expose himself 
as a target to the enemy. For one great crime he is 
to extend himself on a red-hot iron bed, or to enter a 
hollow iron image, and, having lighted a fire on both 
sides, to bum himself to death. For the comparatively 
venial offence of drinking forbidden liquor a Brahman 
is to have boiling spirit poured down his throat. 
Other penances are extraordinary from the length and 
intricacy of the self-inflictions which they suppose. 
The old books hint a doubt here and there as to the effi- 
cacy of penance : what good can it do, they say, since 
the evil deed itself remains ; still, they add, the autho- 
ritative opinion is, that the penance should be per- 
formed. * Man in this world,' writes Gautama (xix. 2), 
^ is polluted by a vile action, such as sacrificing for 
men unworthy to oflFer a sacrifice, eating forbidden 

^ Apastamba, i. i. 15; Gautama, zxn.; Yishnu, xzzIt» 

XXXV. 
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food, speaking what ought not to be spoken, n^lect- 
ing what is prescribed, practising what is forbidden. 
They {i.e. some Brahman authorities) are in doubt if 
he shall perform a penance for such a deed or if he 
shall not do it. Some declare that he shall not da 
it, because the deed shall not perislu (But) the most 
excellent opinion is that he shall perform a j^enance/ 
This opinion is then supported by copious quotations 
from the Hindu scriptures. The remarkable thing is^ 
that no one of these writers seems to feel, what would 
be our doubt, whether anybody could be got to per- 
form the severer penances, 

How then does what we should call Law — ^that is^ 
law, civil or criminal, enforced by sanctions or penal- 
ties to be inflicted in this world — ^first make its appear- 
ance in these books ? It appears in connection with 
the personage whom we call the King. His authority 
is more or less assumed to exist in the oldest of these 
treatises, but, all taken together, they suggest that 
the alliance between the King and the Brahmans was 
very gradually formed. The most ancient of the 
books give comparatively narrow place to the royal 
authority, but the Space allotted to the King and his 
fimctions is always increasing, until in the latest trea- 
tises (such as Manu) the whole duty of a King is 
one of the subjects treated of at the greatest length 
and with the greatest particularity. It may be ob- 
served that, with the increased importance attributed 
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to the King, there is a change in the «ncerdotal view 
of his relation to the law. In what appear to nie to 
be the raost ancient portions of these books, tho King 
iß only represented as the auxiliary of the Hpiritual 
director. He is to complete and enforce penanaiH. 
*If any persons/ says Apastamba (ii, v, 10. 18), 
* transgress the order of their spiritual director, he »hall 
take them before the King. The King nhall conniilt 
his domestie priest, who should be leamed in the law 
and in the art of governing. He »hall order thc»m to 
perform the proper penance, if they are Brahmann, 
and reduce them to reaßon by forcible mean«, except 
corporal pnnishment and servitude, but meri of other 
castes, the King, after examining their actione, iiiay 
punish even by death/ Ina later treatiwj (Viuhnu, 
lu. 2) the duties of a King are sumined up in two 
mies : he is to protect his people ; he in Uj keep the 
fonr castes, and the £bur order» of Stu^lent, How»e» 
holder, Hennlt, and Ascetic, in the practice of tli^^rir 
several daties ; or, in other word«, he i^ to enforce thig 
whole social and religiou« System a^ con^^ivefl }/y t\ui 
sacerdotal lawyers« The fiirther yro'rt^h^ <Ä c\isai^it 
consists in the fiirther exaltation of the iß^n^ma'//^ frho 
in the pa^%age fixÄn Apaßtaml^a U ctxllfA tht K\u'/\ 
domestSc pri^t. In the «id, th^ lav-W^kij <'/mif^. 
to cOTttenaplaxe sn ideal tri^>unal orÄ/.]/>V5fJ ^A iJixj 
King, wixh 'kaamtd Bnbmsani ^h '^^*!^h^jT^, T)^i. hxU^r 
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formed of eternal particles dra^n fix)m the substance 
of the gods. * Though even a child, he must not be 
treated lightly, from an idea that he is a mere mortal. 
No ; he is a powerfiil divinity who appears in human 
shape' (Manu, vii. iv. 8). But he has lost in 
actual personal power. He can only act with the 
advice of his Brahman assessors. ' Just punishment 
cannot be inflicted by an Ignorant and covetous King, 
who has no wise and virtuous assistants, whose un- 
derstanding has not been improved, and whose heart 
is addicted to sensuality. By a King, wholly pure, 
faithfiil to his promise, observant of the Scriptures, 
with good assistants and sound understanding may 
punishment be justly inflicted ' (Manu, vii. xxx. 31). 
From this point the law set forth in these trea- 
tises becomes tnie civil law, enforced by penalties 
imposed in this world by the Court itself. The 
Brahmans themselves no doubt from first to last 
claim a considerable benefit of clergy. * Corporal 
punishment,' it is written, ' must not be resorted to 
in the case of a Brahman ; he at most can have his 
crime proclaimed, or be banished, or be branded.' 
At the same time the abstract doctrine of punish- 
ments or penal sanctions found in Manu (vii. 17 et 
seq.) might satisfy the English jurists who make the 
sanction the principal ingredient in a law, so uncom- 
promisingly is it declared. Jeremy Bentham could 
hardly complain of such language as this : ' Punish- 
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ment govems all mankind ; punißhment alone pre- 
serves them ; punishment wakes when their guards 
are asleep ; if the King punish not the guilty, the 
stronger would oppress the weaker, like the fish in 
the sea. The whole race of man is kept in order 
by punishment ; gods and demons, singers in heaven 
and cruel giants, birds and serpents, are madecapable 
by just correction of their several enjoyments' 
(Manu, loc. dt) The füll consequenceB of juridical 
doctrine like this do not, however, appear in such a 
law-book as the extant Manu, which, besides a great 
deal of civil law, contains a mass of sacerdotal rules, 
mostly, as it seems to me, in a State of dissolution and 
decay. A still later treatise, Narada,* is almost 
whoUy a simple law-book, and one of a vtvy interest- 
ing kind. The ancient Brahmanical system has been 
toned down and tempered in all its parts by the good 
8ense and equity of the school of lawyers fi*om whom 
this book proceeded. The portions of it which deal 
with Evidence appear to me especially remarkable, not 
only for the legal doctrine, which (though the writer 
believes in Ordeals) is on the whole extremely mo- 
dern, but for the elevation of moral tone displayed 
in its language on the subject of true and fiilse wit- 
ness, which should be set off against the unveracity 
attributed to the modern Hindu. ' No relatives, no 

' The ' Institatesof Narada' have been traoslated into Englifih 
by Br. Julius J0II7. London : Trübner k Co., 1871« 
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friends, no treasures, be they ever so great, are able 
to hold him back who is about to dive into the tre- 
mendous darkness of Hell. Thy ancestors are in 
suspense when thou art come to give evidence, and 
ponder in their mind, "Wilt thou deliver us from 
Hell or precipitate us intoit?" Truth is the soul 
of man ; everything depends upon truth. Strive to 
acquire a better seif by speaking the truth. Thy 
whole lifetime, from the night in which thou wert bom 
up to the night in which thou wilt die, has been spent 
in vain if thou givest false evidence. There is no 
higher virtue than veracity ; nor is there a greater 
crime than falsehood. One must speak the truth, 
therefore, especially when asked to bear testimony ^ 
(Narada, pp. 42, 43, Jolly). The somewhat analo- 
gous passage in Manu (viii. 112) is defaced by the 
often reprobated qualification, * In case of a promise 
made for the preservation of a Brahman, it is no deadly 
sin to take a light oath.' 

The difficulties under which the Student of the so- 
called Sacred Laws of the Hindus has so long laboured 
have been almost entirely caused by the transitional 
character of the book which was first introduced to 
European scholarship as the original source of Hindu 
Law. If the sample of this brauch of Hindu litera- 
ture first translated into a Western language had been 
Narada, it would have been regarded as a law-book of 
a familiär type, and the traces of sacerdotal influence 
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which are to be foucd in it would probably have Ikhui 
neglected. K, on the other hand, the book fir^t made 
accessible had been Gautama, or Baudh&yana, or 
Apastamba, it would probably have been set down at 
once as a manual of practical religious conduct, the 
Whole Duty of a Hindu ; the law contauied in it 
would probably have been considered adventitiouw 
or accidental. But Manu, which Sir William Jonen 
made famous in Europe, neither falls AvhoUy under tho 
one description nor whoUy under the other. And so 
long as it stood by itself there was the greatest diffi- 
culty in determining its place in the general history 
of law. A good many years ago (' Ancient Law/ 
pp. 17, 18, 19), I showed the hesitation I feit in 
making use of it for archsßological purposes ; but 
I can now see that I underrated the sacerdotal de- 
ment in the structure of Manu. The whole of the 
literature to which it belongs sprang, it would now 
appear, from a double origin ; in part from nome 
body of usage, not now easy to determine (thoiigh 
the recent investigation of local bodies of Indian 
custom has thrown some light upon it), but cliiefly 
from the Hindu scriptural literature, The last ex er 
dsed by &r the most important influence, It» Crea- 
tors, &r back in antiquity , did not Start with any irlea 
of making or stating law. Beginning with religion» 
hjrmnology, devotional exerci?jes, religiouft ritual, and 
theological speculation, some of their Hch(}<jU werf; 
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brought to Conduct, and to stating in detail what a 
devout man should do, what would happen to him if 
he did it not, and by what acts, if he lapsed, he could 
restore himself to uprightness. Gradually there arose 
in these schools the conviction that, for the purpose 
of regulating Conduct by uniform rules, it was a 
simpler course to act upon the rulers of men than on 
men themselves, and thus the King was called in to 
help the Brahman and to be consecrated by him. 
The beginning of this alliance with the King was the 
beginning of true civil law. 

Nothing which thus happened seems to me to be 
very unlike what would have happened in the legal 
history of Western Europe, if the Canonists had 
gained a complete ascendency over Common Lawyers 
and Civilians. The System which they would have 
established might be expected to give great import- 
ance to the purgation of crime by penances. This in 
fact occurred ; the preference of the ecclesiastical Sys- 
tem with its penances over the secular system with 
its cruel punishments, had much to do, as may be 
Seen from the legendary stories, with the popularity 
of St. Thomas (Becket). Then it would be probable 
that, in the case of graver sin, the ecclesiastical law- 
yer would invoke the aid of the secular ruler to secure 
the proper expiation ; and this again occurred in the 
form of entrusting the severer punishments to the 
secular arm. Finally, if the sole advisers and instru- 
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ments of the European King in the administration of 
civil and criminal justice had been ecclesiastics, they 
would have been driven in the long run to construct 
a System of civil and criminal law with proper sanc- 
tions enforced by the Courts. But the System would 
have been deeply tinged in all its parts with ecclesias- 
tical ideas, and though it would possibly have bor- 
rowed some or many of its rules from older usage, it 
would have been very hard to detect their sources 
and their precise origmal form. 

Here we have one of the chief drawbacks on the 
historical usefiilness of the sacred Hindu laws. In the 
course of their growth they have probably absorbed 
much customary law from without ; but even in the 
earliest of them it probably has been changed in 
transmission, while in the latest it may have been 
borrowed from several difFerent bodies of usage, 
irreconcilable in the principles from which they start. 
On the whole, the most valuable portions of the lite- 
rature are those which throw light on the derivation 
of certain branches of law from a set of entirely reli- 
gious beliefs. One example of this derivation will 
be discussed in the next chapter. 

I Said that this ancient literature threw less light 
on the beginning of law than on the beginning of 
lawyers. But it is of course to be understood that 
the men who conceived and framed it were much 
more than lawyers. All the world knows that they 
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were also. in some sense priests ; but they were much 
more than priests. What we have to bring home to 
ourselves is the existence in ancient Indian society of 
a sole instracted class, of a class which had an abso- 
lute monopoly of all leaming, It included the only 
lawyers, the only priests, the only professors, the sole 
authorities on taste, morality, and feeling, the sole 
depositaries of whatever stood in the place of a science. 
These books are one long assertion that the Brahmans 
hold the keys of Hell and Death, but they also show 
that the Brahmans aimed at commanding a great deal 
more than the forces of the intellect, and that all their 
efforts came to be directed towards bringing under 
their influenae the mighty of the earth of another 
sort, the conquering soldier and the hereditary king. 
They were to become partners with princes in their 
authority, their advisers and assessors. * A King and 
a Brahman deeply versed in the Vedas, these two 
nphold the moral Order of the world ' ; thus it is 
written in one of the oldest of the books. Doubtless, 
the alliance between Brahman and King was often 
sealed, and produced great effects ; for, amid the 
obscurities of early Indian history, the fact does 
seem to emerge that, although religions doubtless at 
first extended themselves by conversion, they were 
established over wide areas and again overthrown 
much less by propagandism than by the civil power. 
On the whole, the impression lefk on the mind by the 



€HAP. II. RELIGION AND LAW. 47 

study of these books is, that a more awful tyranny 
never existed than this which proceeded from the 
Union of physical, intellectual, and spiritual ascend- 
ency. At the same time it would be altogether a 
mistake to regard the class whose ideas are reflected 
in the literature as a self-indulgent ecclesiastical 
aristocraey. It is not easy, I must admit, to describe 
adequately the intensity of the professional pride 
which shows itself in all parts of their writings. 
Everybody is to minister to them ; everybody is to 
give way to them ; the respectful salutations with 
which they are to be addressed are set forth with 
the ntmost minuteness. They are to be free of the 
criminal law which they themselves prescribe. ^ A 
Brahman/ writes Grautama, ' must not be subjected 
to corporal pimishment, he must not be imprisoned, 
he must not be fined, he must not be exiled, he must 
not be reviled or excluded (from society).' Their 
arrogance perhaps reaches the highest point in a 
passage of the law-book of Vishnu, where it is written 
that ' the Grods are invisible deities; the Brahmans are 
visible deities. The Brahmans sustain the world. It 
is by favour of the Brahmans that the Gods reside 
in Heaven.' Yet the life which they chalk out for 
themselYes is certainly not a luxurious and scarcely 
a happy life. It is a life passed from first to last 
imder the shadow of terrible possibilities. The Brah- 
man in youth is to beg for his teacher ; in maturity , 
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as a married householder, he is hedged round with 
countless duties, of which the involuntaiy breach may 
consign him in another world to millions of years of 
degradation or pain ; in old age, he is to become an 
ascetic or a hermit. It is possibly to this combina- 
tion of self-assertion with self-denial and self-abase- 
ment that the wonderfully stubborn vitality of the 
main Brahmanical ideas may be attributed. As I 
have shown, the sacerdotal legal system, as a System, 
owes probably much of its present authority to its 
adoption by the Anglo-Indian Courts of Justice as 
the common law of India ; but some of the points of 
belief which underlie it, as they do the whole Brah- 
manical literature, make the most durable part of the 
mental stock of every Hindu. Some of these ideas 
are not wanting either in religious or in moral eleva- 
tion ; but on the whole the evil has prevailed over 
the good. We can find in this most ancient litera- 
ture the germs of many superstitions still exercising 
pemicious efiect — of the caste prejudice which forces 
the wounded Sepoy to die of fever rather than take 
water fi-om his low-caste fellow-soldier or his Eng- 
lish officer ; of that terror of poUution which, twenty- 
five years since, led to the fi*ightful mutiny of the 
mercenary troops ; of that rejection of meat and drink 
which still Umits the food supply of an over-populated 
country, and contributes to its periodical famines. 
But in close contact with this frame of mind there 
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is nowadays an ever-growing body of thought 
stirring with the leaven of Western knowledge and 
Western scientific method ; and the juxtaposition 
of the two makes the government of India by the 
English an undertaking without a parallel in ita 
novelty and difficulty, and in the amount of caution, 
insight, and self-command demanded from its admi- 
nistrators« 
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NOTES AND ILLUSTRATIONS. 

Note A. 
wheel-pictures. 

Buddhist wheel-pictures are, as I have said, com- 
moner than those of the Hindus, and have been fre- 
quently figured. Mr. Grant DuflTs kindness has, 
however, supplied me from Madras with two Hindu 
pictures of the class, less perfect in outline than the 
JBuddhist wheel-pictures, but manifestly following the 
same model. 

I am indebted to Professor Cowell for the follow- 
ing Gurions legendary aecount of the origin of the 
Buddhist pictures : — 

* In the twenty-first story of the Northern Bud- 
dhist collection of legends called the " Divyävadäna," 
there is an aecount how Buddha's disciple, Maud- 
galyäyana, used occasionally to visit heaven and hell, 
and when he retumed to earth he would describe the 
different sights which he had seen. 

* Buddha said to Ananda, " Maudgalyäyana will 
not always be present, nor one like Maudgalyäyana ; 
therefore a wheel must be made with five divisions 
and placed in the Chamber of the gate." The mendi- 
cants heard that Buddha had given this order, but they 
did not know what sort of a wheel was to be made. 
Buddha said, " Five paths are to be made — those in 



WHEEL-PICTÜRES. 51 

the hells, animals. pretas,^ gods and men. Of these 
the hells are to be made lowest; then the animals and 
pretas ; and above, the gods and men — i.e. the four 
continents, viz., Pürvavideha, Aparagodaniya, Utta- 
rakuru, and Jambiidvipa. In the centre are to be 
made desire, hatred and stupid indifFerence : * desire 
in the form of a dove, hatred in that of a snake, 
stupid indifFerence in that of a hog. And imagos of 
Buddha are to be made pointing out the circle of 
Nirväna. Beings are to be represented as being 
bom in a supernatural way, as by the machinery of 
a water-wheel, falling from one state and being pro- 
dueed in another. All round is to be represented 
the tweJve-fold circle of causation^ in the regulär 
and in the reverse order. Everything is to be re- 
presented as devoured by Transitoriness, and the two 
gdthäs are to be written there, — 

* Begin, come out, be zealous in the doctrine of Buddha, 
Shake off the army of death as an elephant a hut of reeds. 
He who shall walk nnfaltering in the Doctrine and Disdpline/ 
Leaving behind birth and mundane exiatence, shall make an end 
of pain. 

* The mendicants carried out Buddha's words, and 
made the wheel with five divisions. The Brahmans 
and householders came and asked, " Sir, what is this 
engraved here ? " They reply, " Sirs, even we do 
not know." Buddha said, " Let a certain mendicant 
be appointed to stand in the Chamber of the gate, who 
shall show it to all the Brahmans and householders 
who come from time to time." ' 

^ Ghosts or goblins who suffer from perpetual hunger. 
' The welMmown three * firnlts ' of Hindu philoHophj. 
3 See Oolebrooke's Esaaya (ed. 2), vol. i pp. 453-455. 
^ Dhanna and Yinaja. 
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CHAPTER IIL 

ANCESTOR-WORSHIP. 

I HA VE Said that the mies of life contained in the 
most ancient of the sacred law-books of the Hindus 
are strongly affected by two Systems of religious be- 
lief which were probably at one time independent of 
one another. Although welded together by the Hindu 
sacerdotal lawyers, the purgation of sin by post- 
humous punishment in a series of hells, and the pur- 
gation of sin by transmigration from body to body, are 
distinet Solutions of the same problem. The breach 
of the rules set forth in the law-books afläicts the law- 
breaker with a special taint, which, unless he be 
cleansed from it by proper penances in his lifetime, 
will cling to his spirit after death, and can only then 
be purged away by far severer expiations. Two 
separate views of the life after death would appear to 
have contributed the theory of successive special Pur- 
gatories, and the theory of Transmigration, to the 
maturer Hindu System which has joined them to- 
gether. But besides the traces of this two-fold 
religious speculation, there is piain evidence of yet a 



CHAP. in. A5CESrOR-WORSniP. 53 

third, and perhaps a still older rdigion, standing 
quite by itsdf, in these treatises. This is the Worship 
of Ancestors, wldch has shaped the entire Hindu law 
of Inheritance. The connection between Ancestor- 
Worship and Inheritance is not, however, peculiar to 
the Hindus. The most ancient law of a considerable 
number of the communities which have contributed 
most to civilisation shows us the perfonnance of some 
part of this worship as a duty ineumbent on expectant 
heirs and as the condition of their succession. This 
rüde and primitive beHef has thus very strongly 
influenced the brauch ofjurisprudence which, as link- 
ing the generations each to each, is of the greatcst 
importance to all advancing societies. 

Ancestor- worship is not here to be understood in 
the sense in which the expression has usually been 
taken by scholars. It is not the cult of some long- 
descended and generally fabulous ancestor, of some 
Hero, the name-giving progenitor of a Race, a Na- 
tion, a Tribe, a House or a Family ; an Ion, a Romu- 
lus, or an Eumolpus. Nor, again, can it be visibly 
connected with the superstitious reverence of savages 
for their Totem, even though it symbolise to them 
the living creature from which they conceive them- 
selves to have sprang. In the case before us the 
ancestors sought to be propitiated by sacrifices and 
prayers are ancestors actually remembered, or, at 
all events, capable of being remembered by the 
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worshipper. Proximity in time is essential to the wor- 
ship of which I am speaking. There are signs that, 
according to the early ideas of many communities — 
communities, for example, so far removed from one 
another as the Hindus and the Irish — a man livmg as 
a member of a Joint Household or Family could at 
most expect to see at some time during life three 
generations above him and three generatiöns below 
him. In accordance with this expeetation, the ances- 
tors worshipped are three : the father first, then the 
grandfather, and then the great-grandfather* The 
reverence paid to remoter ancestors, not personally 
remembered, may be believed to be a later off-growth 
of these ideas. Their original character, and the nature 
of the feelings associated with them, may be gathered 
from the account of its own ancestor-worship which 
Canon Callaway (ajmd Tylor, ^ Primitive Culture,* 
ii. 106) attributes to a group of South African tribes. 
'Although they worship the manyAmatongo (ances* 
tral spirits) of their tribe, making a great fence 
around them for protection, yet their father is before 
all others when they worship the Amatongo. Their 
father is a great treasure to them even when he is 
dead ; and those who have grown up, knew him 

thoroughly, his gentleness and his braver}^ 

Black people do not worship all Amatongo indiffer- 
ently — ^that is, all the dead of their tribe. Speaking 
generally, the head of each house is worshipped by 
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the children of that house, for they do not know the 
ancients who are dead. But their father, whom they 
knew, is the head by whom they begin and end in 

their prayer, for they knew him best We do 

not know, they say, why he should regard others 
besides US : he wiU regard us only.' 

* Manes-worship/ says Mr. Tylor ('Primitive 
Culture,' ii. 108), ' is one of the great branches of the 
religion of mankind. Its principles are not difficult to 
imderstand, for they plainly keep up the social relations 
of the Kving world. The dead ancestor, now passed 
into a deity, goes on protecting his family and receiving 
from them suit and Service as of old. The dead chief 
still watches over his own tribe, still holds his autho- 
rity, by helping friends and harming enemies, still 
rewards the right and sharply punishes the wrong/ 

Ancestor-worship, the worship of father, grand- 
father, and great-grandfather, has among the Hindus 
a most elaborate liturgy and ritual, of which the out- 
lines are given in the law-books, and with special ful- 
ness in the Book of Vishnu^ In the eye of the ancient 
Hindu sacerdotal lawyer, the whole law of Inheritance 
is dependent on its accurate observance. What is 
more remarkable is that the same close interdepend- 
ence of ritual and inheritance exists in the eye of 
the modern Anglo-Indian Judge, who, after long ages, 
strives to Interpret the old books and to apply their 
doctrine to the case before him. There are few more 
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curious meetings of the Paßt and Present than when 
an English Judge, in the High Court (let us say) of 
Calcutta, carefully weighs the exact amount of 
Spiritual Benefit derived by a deceased Hindu firom 
the sacrifices of a descendant or collateral, and the 
exact degree of blessing reflected on the kinsman 
who has offered the sacred water and the sacred cake. 
All the main juridical conceptions of the Roman law 
of Succession are to be found in the Hindu law, but 
the terms expressing them {sutis hoeres, agnate, cog- 
nate, actio de familiä erciscundd, and so forth) mostly 
tnmdate into phrases taking their meaning from the 
liturgy and sacrificial order of Hindu Ancestor- 
worship. 

It must be added, for the füll understanding of 
the subject, that the Hindu worship of ancestors does 
not merely affect the Hindu law of Inheritance. It 
influences the everyday life of that vast majority of 
the people of India who call themselves in some sense 
Hindus, and indeed in the eyes of most of them 
their household divinities are of more importance than 
the whole Hindu pantheon. * It is a common saying 
among us,' says the author of an instructive treatise 
on the 'Law of Inheritance' (Professor Rajkumar 
Sarvadhikari) * that a man may be pardoned for 
neglecting all his social duties, but he is for ever 
cursed if he falls to perform the funeral obsequies of 
his parents, and to present them with the offerings 
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due to them/ Ancestors, as divine beings to be wor- 
shipped, are referred to in the Vedas, and stand 
rather obscurdy, under the name of Pitris, in the 
background among the Hindu gods ; but every day^ 
in the dwelling of a Hindu the shradda is offered to 
father, grand&ther, and great-srand&ther ; and the 
offeri^gTs r^ wik speL „Lv«.c« oL particu- 
lar days and on particular occasions. The most 
Bolemn oblation of all is made at a fiineral, and the 
rules for it are already set forth in minute detail by 
the oldest of our authorities (Gautama, xv. i. 30). 
The first-fruits of the earth, the first portions at all 
meals, all airapxai and primiiice, are the special share 
of these ancestral gods ; the special blessing which 
they confer is length of days and the unbroken con- 
tinuity of the family. M. Pustel de Coulanges was 
the first modern writer to bring into fiiU light, in his 
brilliant book * La Cit^ Antique/ the hitherto little 
observed importance of the private or family worship 
of the Greeks and Romans. Almost all attention 
had been concentrated on the greater Gods of these 
sodeties. In their honour, temples were raised, oxen 
were led to the altar, procession^ moved along the 
streets, religious confratemities were formed. These 
were Gods of Nations or Tribes, Gods bom of primi- 
tive Observation of Natuce and primitive reverence 
for her, Gods sprang from wide-spreading emotional 

^ Sarradhikari^ Hindu Lvm of InherUancty pp. 83 et seq. 
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movements, like Dionysus and Cybele. But they 
lived far away in their own Olympus, and the real 
efFective worship of the Roman was to the Lares and 
Penates. Their clay or metal images stood in the 
lararium or penetralia, in the innermost recesses of 
the house, and represented forefathers who in the 
earliest days had actually been buried in it before 
the hearth. At their head was the eldest of them, 
the Lar Familiaris. This private worship, like the 
public worship of the greater Gods, had its ritual, its 
liturgy, and its priesthood within the circle of the 
family ; and the intimacy with which it mixed itself 
with all family relations is the staple of the striking 
argument which fiUs * La Cit^ Antique.' 

Ancestor-worship is still the practical religion of 
much the largest part of the human race, We who 
belong to Western civilisation are but dimly con- 
scious of this, mainly on account of the Hebrew 
element in the faith of Western societies. Sacrifice to 
ancestors was certainly not unknown to the Hebrews 
either as a foreign practice or as a prohibited idola- 
try. * They joined themselves unto Baal-Peor,' it is 
written in Psalm cvi. 28, ' and ate the sacrißces of the 
dead.^ And again in Deuteronomy xxvi. 14 : ' Thou 
shalt say before the Lord thy God ... I have 
brought away the hallowed things out of my house 
... I have not transgressed thy commandments, 
neither have I forgotten them ... I have not eaten 
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thereof in my mourning ; nor have I taken away 
ought thereof for any unclean use ; nor given ought 
thereof to the dead.^ But it has been generally 
allowed that the Hebrew Script ures contain few 
allusions to this widespread practice ;* and any con- 
tact with it which may be found in Christianity or 
Mahommedanism is due to accidental causes. A 
wild Turkoman, though he passes as a fanatical 
Mahommedan, may occasionally worship at his an- 
cestor's grave, as did his forefiithers in the extreme 
East, and here and there a locally revereneed Christian 
Saint may have succeeded to the supposed miraculous 
power of a local heathen divinity who, in his origin, 
may have been a deified ancestor. But all sects of 
Hindus, and all the multitudes affected by Hinduism, 
worship their ancestors. The ancient religion lately 

* The Fifbh Commandment, which promiBes length of days as 
the blessing eamed by honooiing father and mother during their 
lifetime, maj be compared wiih the verj ancient Chinese litur- 
gical ödes in which the long doration of the family is described as 
the special reward for honouring dead parents with sacrifice. See 
the fine Chinese hjmn, taken from the ritual of Anoestor-worship, 
and translated bj Dr. Legge (Shih-King, Sacred Books of ihe Etut^ 
vol. ÜL pp. 348, 349). ' With happy auspices and purifications 
thoa bringest the offerings and dost present them, in spring, 
Summer, autumn, and winter, to the dukes and former kings. 
And they say, " We give to thee, we give to thee myriads of years, 
duration nnlimited. The spirits come and confer on thee many 
blessings. . . • Like the moon advancing to the fall. like the 
stin ascending the heavens. Like the everlasting southem hüls. 
Never waning, never falling. Like the loxoriance of the fir and 
the cypress. May such be thy succeeding line I " ' 
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revived by State authority in Japan at the expense 
of Buddhism, and known as Shintoism, appears to be 
a form of ancestor-worship ; the Chinese universally 
worship their ancestors ; and these, with ancestor- 
worshipping savages, make up the majority of the 
human race. 

The Chinese are the great example of a commu- 
nity eamestly devoted to this System of religious 
belief and observance. The evidence of its antiquity 
and of its prevalence among them is extremely abun- 
dant. Let me quote what is probably the oldest and 
the newest testimony on the subject. The most 
ancient Chinese records are the earlier portions of 
those famous collections in prose and verse, the Shu- 
King and the Shih-Eang. A fairly trustworthy chro- 
nology carries back the earliest prose documents in 
the Shu-King to the twenty-fourth Century before 
the Christian era, and the oldest liturgical ödes of 
the Shih-King are thought to be contemporaneous 
with the eighteenth Century B.c. The second of the 
pieces in the Shu-King speaks of Yao retiring firom 
govemment ^ in the temple of his accomplished an- 
cestor/ and the first and most ancient hymn in the 
Shih-King, which celebrates a sacrifice to ancestors, 
represents the practice as even then old. * Here are 
set OUT hand-drums and drums. The drums resound 
harmonious and loud, to delight our meritorious 
ancestor. The descendant of Thang invites him with 
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the music that he may soothe us with the realisation 
of our thoughts . . . From of old, before our time, 
the former men set us the example how to be mild 
and reverent from moming to night, and to be 
reverent in discharging the service.' 

For the most recent evidence I refer to a paper 
published in 1882, and manifestly based on mission- 
ary information.* 

* Great (in China) are the expenses entailed by the 
dead on the living. In no land can the loss of a kins- 
man be more severely feit. The body must be dressed 
in fine new clothes, and another good suit must be 
bumt. A handsome coffin is essential, and the priests 
must be largely paid for funeral Services at the house 
of the deceased, and again for their Services in ascer- 
taining the lucky day for burial. . . . From the tenth 
to the seventeenth day after death, the priests, whether 
Taoist or Buddhist, hold Service in the house to pro- 
tect the living from the inroads of hosts of spirits 
who are supposed to crowd in, in the wake of their 
new friend. . . . Many families are permanently im- 
poverished by the drain to which they are subjected, 
and which is likely to recur again and again. To omit 
them would be to incur the anger of the spiteful dead, 
who are now in a position to avenge themselves on 
the living by inflicting all manner of sickness and 

' ' Ningpo and the Bnddbist Temples,' hy Constanoe Crordon 
Camming {Century, September 1882). 
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suiFering. . . . The priests pretend to have had reve- 
lations from the spirit-world, showing the unfortunate 
dead to be tortured in Purgatory, and that he can 
only be extricated by a fresh course of costly Services 
in the house. The price to be paid is fixed at the 
highest sum they think it possible to extract. It ends 
in the family raising every possible coin, and even 
selling their jewels, to procure the necessary sum.' 

Finally, I will repeat Mr. Tylor's reflections on the 
whole of this marvellous system of belief and practice 
(* Primitive Culture/ ii. 108) : ^Interesting problems 
are opened out to the Western mind by the spectacle 
of a great people who for thousands of years have 
been seeking the living among the dead. Nowhere 
is the connection between parental authority and 
conservatism more graphically shown. The worship 
of ancestors, begun during their life, is not interrupted 
but intensified when death makes them deities. The 
Chinese, prostrate bodily and mentally before the 
memorial tablets which contain the souls of his ances- 
tors, little thinks that he is all the while proving to 
mankind how vast a power unlimited filial obedience, 
prohibiting change from ancestral institutions, may 
exert in stopping the advance of civilisation. The 
thought of the souls of the dead as sharing the glory 
and happiness of their descendants is one which 
widely pervades the world ; but most such ideas 
would seem vague and weak to the Chinese, who will 
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try hard fbr honoors in his competitive examination 
with the special inotive of glorifying his dead ancestors, 
and whoee titles of rank will raise his deceased £ither 
and grandfether a grade above hini, as though with 
US Zachary Macaulay or Copley the painter should 
have visconnts^ coronets officially placed on their 
tombstones. As so often happens, what is jest to 
one people is sober sense to another. There are 300 
millions of Chinese who would hardly see a joke in 
Charles Lamb, reviling the stupid age that would not 
read him, and dedaring that he would write for an- 
tiquity/ 

The relations of Ancestor-worship to other reli- 
gions held in honour by those who practise it appear 
to have varied much firom Community to Community, 
and from time to time within the same Community. 
In China it seems to have more than held its ground 
against the other more famous faiths. Confucianism 
is deeply implicated with it, and the creeds of Buddha 
and of Lao-Tze have assimilated it, and their pries ts 
indifferently perform its ceremonies. Sir Alfred 
Lyall has amusingly described the liberties which the 
Chinese Government takes with war-gods and river- 
gods, promoting and deposing them by acts of State ; 
but it may be doubted whether it would venture on 
any serious interference with the service of the dead. 
Among the Hindus, the ancestral deities are but 
dimly seen amid the Vedic gods, but the later 
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sacerdotal law-writers seem conscious of a rivalry be- 
tween them and these greater divinities. The ritual of 
ancestor-worship given in the book of Vishnu begins 
with sacrifice to the gods (lxxiv. 1), and Manu 
expressly says (iii. 205), * Let an offering to the 
gods be made at the begmning and end of the shrad- 
dkl ; it must not begm and end with an oflFering to 
ancestors, for he who begins and ends it with an 
oblation to the Pitris quickly perishes with his pro- 
geny.* Nevertheless, although the greater Hindu gods, 
like the greater divinities of the Greeks and Romans, 
have their temples, rites, and sacrifices, though they 
have their special devotees, though they are honoured 
by pilgrimages and festivals, in which multitudes take 
part, the worship oflfered every day by Hindus in 
their private dwellings to their immediate ancestors 
is perhaps more genuine, and is certainly far more 
continuous. I have already quoted the Statement of 
a leamed contemporary native lawyer, that every 
other crime may be forgiven to his co-religionists, but 
not the neglect of ancestral sacrifices. On the other 
band, the comparatively scanty Roman evidence con- 
cerning the sacra privata would seem to show that 
they dwindled in importance and populär respeet. 
In Cicero's time the charges for them were stUl a 
heavy bürden on Inheritances, but they seem to 
have foUowed a course of change not unusual else- 
where, and the payments for them were in the nature 
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of fees or dues to the College of Pontifft. There are 
signs, too, that the household gods were losing their 
divinity. The Lares became hardly distinguishable 
frora the Larvae — a word of the same origin, which is 
Said to have at first meant spirits not laid to rest with 
the proper rites * — and indeed from the Lemures, mere 
goblins who haimted tombs. The * Lars and Lemurs/ 
who moaned ' with midnight plaint ' at the Nativity, 
are thus not improperly coupled together in Milton'a 

^ The ancestor-worshipplng peoples appear to have agreed in 
thinking that the gravest oonsequenoes depesded on properly dis- 
poeing of the hodiea of the dead. But there was do auch agree- 
ment as to what was the proper mode of disposal. There is a 
atartling contrast between the last prajer of Ajax to Zeus that he 
be at least buried, so that dogs and birds eat not hia body, and the 
prayer of the devout Zoroastrian that he be not buried, and that dogs 
and birds do eat his remains. Compare Sophocles, Ajax^ 826, et seq. 
with the Zend Avesta, iii. 4, 30 {Sacred Booksofthe Fast, vol. iv.) : 
' '' O Maker of the material uniTerse, Thou Holy One, if a man shall 
burj a oorpse in the earth and if he shall not disinter it within the 
seoond year, what is the penalty for it ) What is the atonement 
for it 1 " Ahura Mazda answered, *^ For that deed there ia nothing 
can pay, nothing can atone ; nothing can cleanse from it ; it is a 
trespass for which there is no atonement for ever and ever." ' And 
again, at vi 4, 44 : ' '* O Maker of the material world, Thou Holy 
One, whither shall we bring, where shall we lay, the bodies of the 
dead 1 " Ahura Mazda answered, *'0n the highest suiumite, where 
they know there are always coipse-eating dogs and corpse-eating 
birds, O holy Zarathrusta." ' We can sympathise with the Greek 
feeling, though not in its füll strength ; but it would be hardly 
ci-edible that a vigorous and comparatively civiliiied nation once 
foUowed the Zoroastrian usage, were it not for the stubbom survival 
of it among the Parsees, whose * Towers of Bilenoe ' are among the 
first objecto which strike the eye of the trareller on landing in 
Western India. 

r 
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verse. But though this most ancient religion died, its 
eiFects on civil law remained, and indeed still survive. 
One curious relic of it may be found in the Codes of 
the Christian Emperors. There is a Classification of 
' Things ' which divides them into their kinds, and 
then subdivides ' things which are not the property 
of anybody ' into Res Sacraa, Res Sanctae, and Res 
Religiosaß. Res Sacraß are things consecrated to the 
greater gods ; Res Religiosaß are expressly defined as 
things dedicated to the spirits of the dead, the Manes ; 
and some part of the Roman rules relating to this 
last class of things still aifects our law of church- 
yards. But, further than this, there can be no doubt 
that our law of Inheritance is stiU partially shaped 
by the old worship of the Manes, though the exact 
degree in which it has been influenced is not now 
ascertainable. Almost all the English law on the 
Bubject of the descent of Personalty, a great deal of 
Continental law on the same subject, and some part 
of our law of Realty, has for its foundation the 118th 
Novel, or Novella Constitutio, of Justinian. This 
Novel is the last revision of the older Roman law of 
Succession after death, which was formed by the fusion 
of the rules of inheritance contained in the venerable 
Twelve Tables with the Equity of the Praetor's Edict ; 
two streams of law profoundly influenced at their 
source, as no reader of M. Fustel de Coulanges can 
doubt, by the worship of ancestors, 

Modem investigators who have made it their 
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special business to search for the earliest forms of 
mental conceptions among the present ideas of savages 
have based a theory of the origin of ancestor-worehip 
upon the phenomena of sleep and unconsciouRneHs 
as they present themselves to men not yet cscaped, 
or barely escaped, from savagery. * The idol/ writes 
Sir John Lubbock, ^ usually assumes the human form, 
and idolatry is closely connected with that form of 
religion which consists in the worship of ancestors. 
We have already seen how imperfectly civilised man 
realises the conception of death, and we cannot wonder 
that death and sleep should long have been connected 
together in the human mind. The savage, however, 
knows well that in sleep the spirit lives, even though 
the body appear to be dead. Moming afler moming 
he wakes himself and sees others rise from sleep. 
Naturally, therefore, he endeavours to rouse the dead. 
Nor can we wonder at the very general custom of 
providing food and other necessaries for the use of 
the dead. Among races leading a settled and quiet 
life thi» habit would tend to continue longer and 
longer. Prayers to the dead would rea«onably follo w 
from such costoms, for even without attributing a 
greater power to the dead than to the Hving, thcy 
might yet, from their different sphere and nature^ 
exercise a considerable power, whether for good or 
eviL But it LS impossible to distingumh a request U) 
an invisible being from prayer, or a powerful «pirit 

t2 



68 ANCESTOR-WORSHIP. dHAP. m. 

from a demi-god ' ( ' Ori^ of Civilisation and 
Primitive Condition of Man,' 4thed. 1882). Inhar- 
niony with this theory, the various societies of man- 
kind, in their relation to belief in a spirit world, have 
been thus classed by Mr. Herbert Spencer (' Principles 
of Sociology/ p. 322):: * Taking the aggregate of the 
human peoples, tribes, societies, nations, we find that 
nearly all of them have a belief, vague or wavering, 
or settled and distinct, in a reviving other-self of the 
dead man. Within this class of peoples, almost co- 
extensive with the whole, we find a class, not quite so 
large, by the members of which the other seif of the 
dead man, definitely believed in, is siipposed to exist 
for a considerable period after death. Nearly as 
numerous is the class of peoples included in this who 
show US ghost propitiation, not only at the fimeral but 
for a subsequent interval. Then comes the narrower 
class included in the last, the more settled and ad- 
vanced peoples who, along with the developed beUef in 
a ghost that permanently exists, show us a persistent 
ancestor-worship. Again, somewhat further restricted, 
though by no means small, we have a class of peoples 
whose worship of distinguished ancestors begins to 
subordinate that of undistinguished. And eventually 
the Subordination, growing decided, becomes most 
marked when the ancestors were leaders of con- 
quering races.' 

The theory, fuUy developed, appears to be that the 
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dead are believed by savage men to live the life which 
they themselves live in dreams, a life very like that 
of their waking hours and yet unlike it. It is thought 
that in death, as in the visions of the night, the spirit 
meets its everyday companions and kinsmen, but that 
it meets, besides, others who have disappeared from 
the living world, and especially those whom it loved, 
feared, or hated. They eat, drink, and speak as of cid ; 
the only difference between their world and that of life 
is perhaps that they melt into other forms with an ease 
and rapidity which are new, but which have ceased 
to surprise. In this region, the visitant most fre- 
quently meets the dead whose life had most contact 
with his own, and specially the Father armed with 
his Patemal Power. This is the figure which, when 
ßleep leaves hink, he best reraembers. In such a 
State of belief and feeling, the first impulse of the 
kinsmen whose chief is seen to have finally departed 
for the spirit- world, is to provide him with food and 
drink, perhaps with armB, Ornaments, and attendants, 
for his new home, which is to be so like his old one. 
In these Impulses the bloody funeral rites, which are 
still described in the Homeric poems, are supposed to 
have had their origin, and another survival is the 
sacrifice of the Hindu to his ancestors with the 
* water and the cake.' I myself certainly think that 
the theory has been made to account for more than 
it will really explain by some of the eminent writers 
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who have adopted it ; but there is some interesting 
evidence that, so far as the early Hindus are con- 
cemed, it goes far to show the origin of their an- 
cestor-worship. There is manifest perplexity in the 
minds of the sacerdotal' law-writers at the contra- 
dictions between the various religious doctrines 
underlying the law. How is the doctrine of benefit 
to ancestors by ritual and sacrifice to be reconciled 
with the theory of transmigration and of the purgation 
of sin by punishment after death ? Nothing seems 
clearer to them than the piinciple that, as a man has 
made himself by his acts, so he leaves this life for 
the next, pure or impure, sinful or sinless. He 
dies when that result is entailed by the result of his 
acts in some past State ; he goes into the next state 
according to the result of his acts here. These 
principles are laid down in solemn and sometimes 
eloquent language. / Single is each man bom ; 
Single he dies ; single he receives the reward of his 
good, and single the punishment of his evil deeds. 
When he leaves his corpse like a log or a heap of 
clay upon the ground, his kindred retire with averted 
faces ; but his virtue accompanies his soul. Con- 
tinually, therefore, by degrees let him collect virtue, 
for the sake of securing an inseparable companion ; 
since, with virtue for his guide, he will traverse a 
gloom, how hard to be traversed ! ' (Manu, iv. 240). 
'What thou hast to do to-morrow, do it to-day. 
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What thou hast to do in the aftemoon, do it in the 
forenoon, for death may come at any moment/ 
* When a man's mind is fixed upon his field, or bis 
traffic, or his house, or while his thoughts are en- 
grossed by some beloved object, death suddenly carries 
him away as his prey, as a she-wolf catches a lamb. 
Time is no one's friend, and no one's enemy. When 
the eflFect of his acts in a former existence, by which 
his present existence is caused, has expired, Time 
snatches him away forcibly. He will not die before 
his time has come, even though he has bcen pierced 
by a thousand shafts ; he will not live after his time 
is out, though he has only been touched by a blade 
of kusa grass* (Vishnu, xx. 44). If this be so, it 
is a rigorous logical conclusion that nothing which 
the living can do will help the dead. But the writer 
I am quoting finds a Solution in what seems to 
US the most unnatural of principles — that relatives 
of the dead ought not to moum for him, but never- 
theless should offer the sacrifices. ^ As both a man's 
good and bad actions will foUow him after death like 
associates, what does it matter to him whether hin 
relatives moum over him or not ? But, as long as 
his relatives remain impure, the departed spirit find« 
no rest, and retums to visit his relatives, whose duty 
it is to oflTer up to him the funeral ball of rice and 
the water libation. Till the Sapindikarana ha« 
been performed, the dead man remains a disembodled 
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spirit, and suffers both hunger and thirst. Give 
rice and a jar with water to the man who has passed 
into the abode of disembodied spmts. . . . Perform 
therefore the Shradda always, abandoning bootless 
grief ' (Vishnu, xx. 31-36). It is impossible to 
State the ancient superstitious belief more nakedly ; 
if the ghost be not supplied by his mouming kinsmen 
with food he will ' walk ; ' but the law-writer before 
US evidently finds the doctrine unaccountable, and 
maintains it because there is authority for it. It is 
at the same time to be observed that the problem is 
solved in a different way by the latest Hindu law, 
which declares that the effect of sacrificing to a dead 
ancestor is to deliver him frora one special purgatory, 
the ' Hell called Put.' The doctrine of direct post- 
humous punishment has to this extent absorbed the 
opinion that the perturbed spirit revisits his ancient 
haunts. 

There is one peculiarity of ancestor-worship 
which recent speculations on primitive human insti- 
tutions invest with a great deal of interest. The 
ancestors worshipped appear to have been at first 
always male ancestors. * Although/ says Sir John 
Lubbock, * descent amongst the lowest savages is 
traced in the female line, I do not know of any 
instance in which female ancestors were worshipped.' 
Female ancestors in the direct line are now wor- 
shipped by the civilised Chinese, but the evidence 
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shows that the posthumous honours paid to women 
are of later origin than the worship of men. In the 
oldest of the Chinese sacrificial ödes, plausibly dated 
at not much less than two thousand years before 
Christ, the ^ accomplished ' and * meritorious ' ances- 
tor celebrated is manifestly a man. The worship of 
female ancestors does not appear tili a much later 
division of the hymns. ' We have our high grana- 
ries,' runs the ode called the 'Fang Nien' — * We 
have cur high granaries, with myriads and hnn- 
dreds of thousands and miUions of measures in 
them, for spirits and sweet spirits, to present to our 
forefathers, male and female ; ' and again, the sacrificer 
in another hymn is made to say, * great and august 
father, comfort me, your filial son. ... I oiFer this 
sacrifice to my meritorious father, and to my accom- 
plished mother.' It is thought that the still existing 
practice of placing spirit tablets of wives along with 
those of husbands in their shrines had by this time 
begun. So too in the most ancient Hindu law- 
books, the fimeral oblation is confined to male an- 
cestors. At this rite, says Apastamba (ii. vii. 16. 3), 
the manes of one's father, grandfather, and great- 
grandfather are the deities to whom the sacrifice 
is offered. The rite is to be performed in the latter 
half of the month of which the luckiest day is 
the fifth. * If he performs it on the fifth day, sons 
will be bom to him ; he will have numerous and 
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distinguished ofFspring, and he will not die childless/ 
But if he performs it on the first day of the half- 
month, the caution is given that the issue of the 
sacrificer will consist chiefly of daughters. When, 
however, we come to writers of a much later era, 
like Vishnu, we find a distribution of the sacri- 
fices which is very significant. Vishnu gives us a 
summary of the whole ritual of ancestor-worship 
as practised at the date of the treatise called by 
this name (Vishnu, chap. Ixxiii.) First of all the 
sacrificer is to worship the (greater) Gods. Then 
on particular days — ^the ninth days of the dark halves 
of certain months — ^he is to consecrate an offering 
with proper hymns and scriptural texts and present 
it to three Brahmans present, who represent his 
father, grandfather, and great-grandfather. The 
liturgy and ritual which he is to foUow are indicated, 
head by head, and it is essential for the virtue of the 
sacrifice that a Company of Brahmans should have 
been invited. On certain other sacred days, the 
Anvashtakas, he is to sacrifice to his mother, his 
patemal grandmother, and his patemal great-grand- 
mother ; and lastly, says the writer, ' an intelligent 
man ' — an expression which, aa it appears to me, is 
always used of a doubtful point — ' must ofifer shraddas 
to his maternal grandfather, and to the father and 
grandfather of him in the same way/ The order of 
celebration seems to me to foUow the historical order, 
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and to show that the ancestors first worshipped by 
the Hindus were the father, grandfather, and great- 
grandfather. 

It is clear then, I think, that wherever ancestor- 
worship aroße, Patemity was fiiUy recognised ; and 
as the texts relating to this worship are as old as 
any others in the sacerdotal law-books, and indeed 
are probably the oldest, I attach small import- 
ance to casual expressions found here and there in 
these treatises which have been thought to show 
that their writers preserved traditions of the savage 
custom of tracing descent through females only. 
Still, as we cannot doubt the existence and preva- 
lence among some part of mankind of this savage 
usage, ßometimes called * Mother-law/ it is im- 
possible not to ask oneself the question, Did the 
worship of the dead bring about the reeognition of 
patemity, or is ancestor- worship a religious Inter- 
pretation of, or a religious System founded upon, 
an already existing institution ? M. Fustel de Cou- 
langes, without referring to the custom of * Mother- 
law,' certainly seems to me to express himself occa- 
sionally as if he thought that all the characteristics of 
the so-called Patriarchal Family were created by the 
worship of ancestors which was ever celebrated in 
the recesses of the household ; and that from this 
worship sprang the Father's Power as its high-priest, 
and also the denial of kinship to persons no longer 
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able to participate in it, as the married daughter and 
the emancipated son. It may well be believed that 
ancestor-worship, by consecrating, strengthened all 
family relations, but in the present State of these 
inquiries the evidence certainly seems to be in favour 
of the view that the Father's Power is older than the 
practice of worsbipping him. Why should the dead 
Father be worshipped more than any other member of 
the household nnless he was the most prominent — it 
niay be said, the most awful — figure in it diiring his 
life ? It was he, according to the theory which I 
have described, who would most frequently show 
himself, affectionate or menacing, to his sleeping 
children. This opinion is fortified by the recent 
investigations into the customary law of the Punjab, 
the earliest Indian home, I must repeat, of the Aryan 
Hindus after their descent from the mountain-land of 
their origin. Ancestor-worship does exist among the 
Hindus of the Punjab. But it is a comparatively 
obscure superstition. It has not reeeived anything 
like the elaboration given to it by the priesthood in 
the provinces to the soutli-east, many of whose 
fundamental doctrines are unknown tO' the Punjabee 
communities of Hindus. Nevertheless, the Constitu- 
tion of the Family is entirely, to use the Roman phrase, 
* agnatic ;' kinship is counted through male descents 
only. There is a very strong resemblance between 
these usages and the most ancient Roman law, 
and their differences, where they diifer, throw very 
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valuable light on the more famous of the two 
Systems. 

The truth seems to be that, although Ancestor- 
worship had at first a tendency to consolidate the 
ancient Constitution of the Family, its later tendency 
was to dissolve it. Looking at the Hindu System as 
a whole, we can see that, as its historical growth pro- 
ceeded, the sacerdotal lawyers feil under a strong 
temptation to multiply the persons who were privi- 
leged to offer the sacrifices, partly in the interest 
of the dead ancestor, chiefly in the interest of the 
living Brahman. In this way, persons excluded from 
the ancient family circle, such as the descendants of 
female kinsmen, were gradually admitted to par- 
ticipate in the oblations and share in the inheritance. 
Some traces of a movement in this direction are to be 
found throughout the law-books ; and a very leamed 
Indian lawyer (Mr. J. D. Mayne, ' Hindu Law and 
Usage,' chap. xvi.) has shown that, wherever in 
modern India the doctrine of Spiritual Benefit — that 
is, of an intimate connection between the religious 
blessing and the civil right of succession — is most 
strongly held, women and the descendants of women 
are oftenest permitted to inherit. It is remarkable that 
the Equity of the Roman Praetor, which was probably 
a religious before it was a pbilosophical System, had 
precisely Ihe same effect in breaking up the structure 
of the ancient Roman family, govemed by the Father 
as its chie£ 
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CHAPTER IV. 

ANCEST0R-W0R8HIP AND INHERITANCE. 

The close connection between Buccession to property 
after death and the Performance of some sort of 
sacrificial rites in honour of the deceased has long 
been known to studentB of classical antiquity. A 
considerable proportion of the not very plentiful 
remains of Greek legal argument to be found in the 
Athenian Orators is occupied with questions of in- 
heritance, and the advocate or litigant frequently 
speaks of the sacrifices and the succeseion as in- 
separable. ' Decide between us,' he says, ' which of us 
should have the succession and make the sacrifices 
at the tomb ' (Isaeus, * In the goods of PhUoctemon/ 
Or. vi.) 'I beseech you by the gods and immortal 
spirits not to allow the dead to be outraged by these 
men ; do not suffer his worst enemies to sacrifice at 
his grave ' (Or. ii.). In a former work I pointed out 
the number, costliness, and importance of these 
ceremonies and oblations among the Romans, and I 
insisted on their probable significance as the source 
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of the pecnliar fictions which Cluster round early 
£anily law (' Andent Law/ p. 191). The best ex* 
planation, I argued, of the fiicUity with whieh a 
stranger can be made a son is that, beiug admitted 
to the religioos observances, he is not distinguishable 
from a son under his religious aspect. The lator 
experience of the world may show us that in tlie 
mere blending of the ideas of inheritance and ofFering 
there is nothing to surprise us. Itis natural enough, 
Wherever it has been matter of belief that the sur- 
viving members of a dead man's family could do any- 
thing to better his lot in the world after deatli, it 
has been thought their duty to do it before tliey 
entered upon his possessions. The medicöval Christian 
Church held this view of personal or movable pro- 
perty ; it was primarily a fund for the celebration of 
masses to deliver the soul of the owner from pur- 
gatory, Upon this doctrine was founded thejurin- 
diction of our Ecclesiastical Courts, in which all 
property of this kind vested in the first instance Ixjfore 
it could be distributed ; and this Jurisdiction, conpled 
with the necessary powers over Exccutors in the 
case of Wills, and of Administrators in the case of 
Intestades, has descended to the modern Court of 
Probate. The new light which we owe to the autlior 
of * La Cit^ Antique ' is hiB detennination of ihe 
natnre of the divine beings to whom the oblati^m^, 
which exercised so powerfbl an influence on Attjeniau 
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and Roman heritages, were devoted. They were of 
course not offered to any one Supreme God. But 
neither were they offered to the greater deities of the 
local Pantheon. ' Le culte des dieux de TOljonpe et 
celui des H^ros et des Mäne« n'eurent jamais entre 
eux rien de comtnun/ says M. Fustel de Coulanges. 
The worship was given to the dead, chiefly to the 
remembered dead who had just passed away into a 
life not further removed from their late existence 
than a sleep from reality. 

I will note in passing that the excessive expensive- 
ness of the Roman sacra privata, which is the bürden 
of Cicero's complaints in his private lettcrs, seems to 
be a feature of still surviving ancestor- worship. The 
writer of a paper I have before quoted (' Ningpo and 
Buddhist Temples ') gives a curious calculation, upon 
what is probably American missionary authority, of 
the expenses to which the Chinese are put by 
worshipping their forefathers. ' One well entitled to 
know what he spoke of f>aid that fuUy thirty millions 
of doUars are annually expended in China at the three 
great festivals in honour of the dead, and, with the 
average expenditure of each family, fully 150 millions 
of doUars are spent in quieting the spirits.' There is 
no doubt also that funeral rites and oblations are 
extremely expensive in India, and I have heard their 
heavy cost seriously urged as a reason against un- 
posing a duty on legacies and successions. The ex- 
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pensiveness of religious observance among Hindus 
Arises from the necessity wliich it involves of feasting 
Brahmans, sometimes in multitudes, and making tliem 
gifts. The oldest of the law-books strongly incidcate 
the duty of employing the ministry of Brahmans. 
Three are especially to be in places of honour at all 
fimeral celebrations, who are to represent the three 
^ncestors worshipped — the father, grandfather, and 
great-grandfather. But many more are to be enter. 
tained. *Pure, with composed mind, and füll of 
ardour/ says Apastamba, * he shall feed Brahmans 
who know the Vedas/ ' He shall feed an uneven 
number of Brahmans, at least nine/ is the rule of 
Gautama, ' or let him feed as many as he is able to 
entertain.' Some singular but very intelligible texts 
forbid the worshipper to make these sacred feasts a 
pretext for entertaining his own relatives. ^ The food 
eaten at a sacrifice by persons related to the giver 
is a gift offered to goblins. It reaches neither the 
Manes nor the Gods. Losing its power to procure 
heaven, it wanders about in this world, as a cow that 
has lost her calf runs into a stränge stable' (Apas- 
tamba, II. vii. 17. 8). 

We have now to consider some of the ways in 
which the law and custom of ancestor-worshipping 
«ocieties have been affected by their peculiar faith and 
religious practice. The first instance of a tranw- 
formation in law which I will give is one ncarly coji - 

6 
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nected with the growing costliness of the ritual. By 
this ritual a religious and intellectual aristocracy lived. 
One of the commonest populär errors about the 
Brahmans even now current in England is that, 
because they are spiritually the highest, they are 
therefore the wealthiest and most powerful of the 
Hindu castes. They count among them some opulent 
and powerful families, and one Royal house in India 
is Brahman, but, on the whole, they are not specially 
wealthy. It would be more aecurate to describe 
them as a serving and ministering class, their occu- 
pations varying from the high administrative duties 
which they once monopolised in the Mahratta States 
to such humble funetions as those of the cook, whose 
Service is a luxury, because no impurity can be con- 
tracted at his hands. The Brahman of the old law« 
books is still a priest and spiritual director more 
than anything eise, though with a visible tendency 
to become a lawyer, a judge, or an administrative 
counsellor. He lives, however, by the bounty of 
others, by their charitable and pious gifts, more par- 
ticularly those given to him on the great occasions 
of sacrifice. It is strongly said by a modern writer 
(J. D. Mayne, ' Hindu Law and Usage/ p. 205) that 
the modern law, as promulgated by Manu, might be 
described as a law of gifts to Brahmans. * Every step 
of a man's life from his birth to his death required 
gifts to Brahmans. Every sin which he committed 
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inigfat be expiated by gifts to Brahmans. The hnge 
endowmeiits Cor rdigious pmposes which are foand 
in ereiy part ci India show that these preoepts were 
not a dead letter/ Xow one chief impediment to 
pioos liberality is that System of jomt ownership by 
gronpe Isigcr tfaan fämilieH wbich is still common in 
India, especially in that earliest home of the Aiyan 
raoe, the Pnnjab. Evefy man's ri^ts in such a 
groop are more or less limited by the rights of every- 
body eise ; and, as a role, the assent of the entire 
gionp is necessary before any part of its proper^ 
can be alienated« Hence the sacerdotal System, of 
which the mdiments aie to be seen in the law-books, 
is most manifestly adverse to Joint forms of property. 
The writers franUy avow their motives for this dis- 
like of co-owno-ship and for their partisanship of 
partition. 'In partition/ says Gautama, 'there is 
inorease of spiritual merit' (x. vüi. 4). The prin- 
ciple is still more plainly put by Manu (ix. üi.) : 
*Either let them live together, or, if they desire 
separately to perform religious rites, let them live 
apart ; since religious duties are multiplied in 
separate houses, their Separation is therefore light 
and even laudable/ The more separate households, 
the more occasion for domestic sacrifice, the more 
opportunities for pious largesse to the sacred order. 

The modern writer I have quoted ( J. D. Mayne, 
p. 204) cites my own oprnion, expressed in a former 

n 2 
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work (' Early History of Institutions,' p. 104) that 
the Christian Church, when engaged in proselytism 
among barbarous societies, exerted a sumlarly dis- 
solving force upon tribal ownership. The Church 
certainly introduced its barbarous converts to the 
Testament or Will ; it strove to strengthen theLr 
reverence for Contracts ; and the Irish evidence seems 
to prove that it largely extended Separate, as dis- 
tinguished from Tribal, ownership. In reading the 
Brehon tracts, you remain in doubt whether the 
writer means to lay down that tribal land under cer- 
tain circumstances may be parted with generally and 
in favour of anybody, or whether it is only to be 
alienated in favour of the Church. The strong pro- 
babüity is that he intended to sanction gifts to the 
Church primarily ; and that a generally enlarged 
power of separate alienation was the consequence of 
such rulings. But it has always to be remembered 
that there is a radical difference between the Brahman 
encouragement of charitable profusion and the en- 
largement of legal facilities for pious endowment by 
the mediaeval Christian Church. Charity with the 
Brahman began strictly at home ; he was wedded to 
it, because he lived by it. But the Church, although 
it certainly desired to fortify by endowments every 
asylum and stronghold which it planted amid bar- 
barism, had other classes under its protection besides 
its own servants and clergy. It fed the poor and 
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needy at its gates. It was ever carefiil for tiie orphan 
and the widow. Bnt the Brahmaii law-books, with 
much elevarioD and some teidemess of feelinir. ar^ 
constantly offensive in the contempt, soiuetimes 
amounting to loatfaing^ which they express for all 
classes except the sacred caste and other castes 
powerful enongh to pretend to equality \rith it, or 
proximity to it.^ 

We come now to some results of Ancestor* 
worship which are of the highest interest as throw- 
ing light on a nnmber of perplexing questions which 
embarrass oiir first steps in the examination of very 
ancient societies. It seems clear that, according to 
the most ancient ideas, not only miist the ancestor 
worshipped be a male ancestor, but the worshipper 
must be the male child or other male descendant. 
linder the conditions of thought we have been sup- 
posing, it will have been seen that the verge of life 
and death was very easily overstepped. The dead 
man was he who had been the living dreamer, only 
that he had now passed permanently into the life of 
dreams. It thus seemed proper that the sacrifice 
should be offered by a person who one day would 
take his place in the chain of deified ancestors, and 
this could only be a male descendant. Hence there 
arose, among the ancestor-worshipping peoples, a 
most intense desire for male offspring and, as a 

^ See Note A to this chapter. 
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consequence of this desire, a remarkable set of ideas 
about patemity, sonship, and inheritance, which must 
have been widely diffused of old among all the more 
powerful races of mankind, and specially those of 
the Aryan stock. There are manifest traces either of 
these ideas, or of the customs with which they were 
intermixed, in the legal antiquities of the Athenians 
and of the Spartans, of the Romans, of the Celric 
Irish, of the Hebrews, and of the Chinese. As is 
natural, from the deeply sacerdotalised character of 
their legal literature, the füllest and most detailed 
account of a family system shaped and interpene- 
trated by ancestor-worship is to be found in the 
ancient books of the Hindus. It cannot, of course, 
be taken for granted that this system, in its integrity, 
once existed everywhere. One feature of it is found 
here, another there. But there does seem to have 
been a general likeness between the deductions which 
the priests and lawyers of a large number of ancient 
societies drew from the principle that sacrifice and 
worship were due, under severe supematural penalties, 
from male children to their dead forefathers. 

We cannot, as it appears to me, frame in our 
minds any reasonable explanation of Ancestor-worship 
and its legal consequences, unless we assume that, 
when it first arose among men, the Father of each 
&mily appeared to them in the form in which he 
constantly shows himself on the threshold of j uris- 
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prudence, and which he probably wore* when the 
Luman race began. He is the Pater Familias. The 
physical patemity is fuUy recognised, but it is 
blended with protective power. Most of the males 
subject to him are really his children, but, even if 
they have not sprung from him, they are subject to 
him, they form part of his household, they (if a word 
coloured by later notions be used) belong to him. 
On the other band, under the religious aspect of these 
relations, from the point of view of a sacerdotal 
lawyer, the son is simply the person who can effica- 
<:iously oflfer the sacrifices. Dr. Bühler (Preface to 
vol. ii. of ' Sacred Books of the East,' p. xix.) writcs 
thus of Baudhäyana, whom Sanscritists, Indian und 
European, generally regard as one of the oldcst 
of the law-writers. * Like many other ancicnt 
teachers, Baudhftyana permits childless Aryans to 
satisfy their craving for representatives bearing their 
name, and to allay their fears of falling after dcath 
into the regions of torment through a failure of the 
funeral obiations, by the affiliation of eleven kinds of 
Substitutes for a legitimate son. lUegitimate sons, 
the illegitimate sons of wives, the legitimate and 
illegitimate offspring of daughters, and the children 
of relatives and even of strangers, who may be 
jsolemnly adopted or reeeived as members of the 

« See Chapter y II. (on ' Modem Theorie« of Primitive Bociety ') 
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family witliout any ceremony, are all allowed to take 
the place and the rights of legitimate sons.' I will 
proceed to examine this system of artificial affiliation 
at some length, together with its bearing on Inheri- 
tance in the embryo. Until the ideas upon which 
it rests have been carefuUy siffced, it seems to me 
doubtful whether all investigation of the primitive 
forms of Society is not Ukely to be imperfect and pre- 
mature. 

First of all, then, the person who oflfers the sacri- 
fices with the best chance of efficacy in the world 
beyond the grave is the legitimate son, the son who 
iß physicaÜy the offspring of his father and who, by 
preference, is bom of a marriage blessed by Brah- 
mans and contracted mider all the conditions which 
their sacred law prescribes. And, among all sons, 
the eldest son is most likely to confer spiritual benefit 
on his father. Here, however, we come upon one of 
the most remarkable of the extensions which the 
sacerdotal lawyers give to their doctrine in order to 
prevent its miscarriage in particular cases. With the 
purpose of increasing the chance of there being legiti- 
mate sons to present the oblation, some among the 
oldest of these Brahmanical teachers relax the con- 
ditions of marriage, and show leniency to stränge 
forms of wedlock, so numerous as almost to include 
all poßsible unions of the sexes. Some of these mar- 
riages are very strongly condemned by the later 
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Hindu law-writers ; for example, marrinjix^ Avith w 
purchased bride ; others, wbere thev txvur, «iv otlVo» 
tuated by violence or by fraud. Still, it is to ho 
observed that the childreii of all thoso unions \vi>\iM 
be physically tbe cbildren of tlie husband ; and tho 
father and mother, however bnrbarouH tlioir con- 
nection, are probably understood to havi» boen un- 
mamed before it. 

Among all the sons sprung froni thc father, th(» 
eldest is preferred. The sacerdotal reason aHHij^iicd 
by the Hindu lawyers is that, by hin l)irth, ihc 
religious Obligation to have a son who ran (tontintu' 
the chain which binds together the living und thr 
dead has been satisfied. But thc privilcgdH of inhrri- 
tance corresponding to this spiritual prlnnidy tmt V(*,vy 
variously defined in the law-bookn, and, ({V(*n wlictn 
they approach somewhat to modern [>rirno;r<inituri!, 
they are still very unlike it* Sometun^fM thc i*hU*Ht 
son is spoken of as taking thc wliolc in}icritunc<* r>f 
his father and supporting the rc»t of thc fJimJly, and 
this is very probably the neculür cuhtom ior wUu'h 
the priestly lawjx-rs inventc^l a rcligiou» r^jüw^on, 
More often, the befit ijortion, or munt hitnthr ii/lv«n' 
tage, is assigned to tbie <>hU«t of th^? ^/tih^ aud k^ßtit^t- 
times alternative mode» <f/f providjn$( for hUn ur^i 
stated« Of two uuf:miX unthontif^h^ Oz'JVits^sA ^htiUt^^^ 
his privüegeß in ambj^uotu asA hi'h^i (yjiAr^i'y^ory 
langnage (sc« chap, xxruh)^ yfV^^H S\f'x^\^ii}/>i. wLjJx; 
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admitting that Primogeniture gives advantages in 
certain countries, argues strongly for equal diviBion 
among all the sons (ii. vi. 14. 14). It seems to me 
that, at the epoch of these law-treatißes, the ancient 
Primogeniture was decaying among the Hindus, as 
we know that it decayed in the barbarous world 
generally. ünder the original usage, the eldest 
son may have taken everything and maintained his 
brethren ; but the Brahmans, as I have explained, 
were strong partisans of multiplied households, and 
this feeling must have militated powerfully again&t 
the Privileges of the eldest. On the whole, the doc- 
trine which tends to prevail is that the division 
fihould be equal among sons, with a small advantage 
to the eldest as the divider of the inheritance, which 
may have been meant as an inducement to faimess. 

Next to the legitimate sons, as proper vehicles 
for Spiritual blessing, the greater number of the 
ancient Hindu law-writers place the son of the wife, 
born during her marriage but not necessarily of her 
husband. At first sight this looks like an application 
of the long-descended legal maxim, Spater est quem 
nupticB demonstrant^^ but all the ancient texts taken 
together suggest a different explanation, and I will 
consider the ' son of the wife ' again when I come to 
the son of the widow. 

The person who, on faüure of all the inheritors I 
have mentioned, can next in order oflfer the sacrid&ces 
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for the deceased and claim bis succession, is the son 

of bis ' appointed ' daughter. It is an interesting 

case for a variety of reasons. The son of a daughter, 

regarded by himself, would not satisfy the require- 

ments either of a successor or of a worshipper. From 

the seculax point of view, he is, in Roman phrase, 

a ^ cognate,' a kinsman througb women only, who, 

according to the usage prevailing among all the more 

powerfiil races of mankind either from the first or at 

a certain stage of their development, cannot continue 

the family. The religious theory of ancestor-worship 

would not take any notice of bim, for the parent to 

whom he would sacrifice would be a woman, and 

women could not in the earliest times be objects of 

worship, and never at any time by themselves. But 

the ancient law allowed the father, who had no pro- 

spect of having legitimate sons, to * appoint ' or nomi- 

nate a daughter who should bear a son to himself and 

not to her own busband. Apparently this appoint- 

ment could be made against the husband's will, for 

one of our oldest authorities wams the Hindu against 

marrying a girl who has no brothers, because her 

father may ^ appoint ' her, and her busband may have 

his own naturally-bom son converted into the son of 

the matemal grand&ther. The sacerdotal formula of 

appointment is given in Gautama, xxviii. 19. 18 : 

' A father who has no male offspring may apjK>int \m 

daughter to raise up a son for bim, presenting bumt 
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offermgs to Agni and to Pragäpati, the lord of crea- 
tures, and addressing the bridegroom with these 
words, " For me be thy male offspring." ' ' Some 
declare/ adds the writer, * that a daughter become* 
an appointed daughter solely by the intention of the 
father.' 

Some customs near akin to the Hindu usage of 
*appointing' a daughter appear to have been veiy 
widely diffused over the ancient world, and traces of 
them are found far down in histoiy. The daughter 
here becomes neither the true successor of her father 
nor the priestess of his worship, but a Channel 
through which his blood passes to a male child, 
capable, according to the oldest notions, of saciificing 
to him ; and, according to the newer ideas, of taking 
his property and preserving the continuity of the 
household. At first there was always, I should 
imagine, some expression of the father's will, coupled 
with some religious ceremony. Among the Athenians, 
when our knowledge of their law begins, the Testa- 
ment or Will has appeared, though its Operation i& 
much limited. An Athenian father, fearing sonless- 
ness, might have a son raised up to him by a 
daughter ; and the commonest mode of effecting this 
object was by devising his property — or, to speak 
more strictly, the property and the daughter together 
— to a person selected by himself on condition of 
marrying her. The son bom of the marriage was,. 
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on Coming of age, transfeired to the fiimily of his 
matemal grandfather — it would seem, with some of 
the forms of adoption — and took his name, becoming 
at the same time the legal representative (Kvptos) of 
his own mother, This is essentially the same method 
of obtaining a male chüd which was anciently in use 
with the Hindus. But some such practice must have 
been foUowed, and some such ideas must have pre- 
vailed among a certain portion of the barbarous 
communities which contributed their usages to the 
enormous body of rules finally Consolidated as the 
Feudal Law. According to some Systems of mediaeval 
customary law, daughters succeeded, either in order 
of primogeniture or in a group, when sons had failed. 
According to others, they were excluded altogether. 
But between these doctrines there was an intermediate 
view, that a daughter, though she could not succeed 
herseif, could transmit a right of succession to her 
male children. Hereafter, I shall have occasion to 
point out that this was the rule on which our 
Edward III. based his claim to the throne of France ; 
he admitted that the French princess, who was his 
mother, could not succeed, but he contended that he 
himself, as her son, was entitled to succeed his 
matemal grandfether. This argument did not pre- 
vail either in the forum of arms or in the opinion of 
the feudal lawyers ; but it seems to be clearly con- 
nected with the ränge of legal notions before us. 
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The Chief interest of the Hindu * appointment/ 
and of the connterparts of it in the law of other races^ 
lies in their probably marking one of the points at 
which the right of women to inherit made its way 
into the strict agnatie Systems of kinship and succes- 
sion which prevailed among the more advanced of 
the barbarous societies. The Brahman Compiler of 
Manu, while speaking of the appointed daughter, uses 
language which seems to show the natural growth of 
feeling : * The son of a man is even as himself, and as 
the son so is the daughter ( ' thus appointed ' adds 
the commentator) : how then, if he have no son, can 
any inherit his property but a daughter who is closely 
united with his own soul ? ' As the law developed 
itself, the most general result finally attained was 
that daughters inherited when sons had failed. But 
it was not reached at once. Among the ancient 
Hindu writers, Baudhäyana seems to have wholly 
denied the right of women to inherit : Apastamba 
places the daughter at the very end of the list of 
inheritors, but the more modern Vishnu introduces 
both mother and daughter immediately after the 
sons. In works treating of the Athenian law, it is 
usually stated that when there were no sons daughters 
succeeded. But this is not an adequate statement 
of the rule. The daughter of a man who left property 
but no sons, was not in strictness his heiress. She 
was, as her Greek name (cTrtfcXrjpos) indicates, a 
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' person who went with the property.' ^ As I have said 
above, her father might compel her by testament to 
many the devisee of her share ; but, if he died intes- 
tate, she was subject to another liability — ^marriage 
to his nearest kinsman — ^which connects itself with 
some Singular branches of our subject to be dis- 
cussed presently. In all these Athenian rules, it 
is to be observed that, while the ancestral sacrifices 
are constantly mentioned, the object of special care is 
the devolution of the estate in the household. The 
religious basis tends to drop away from the law. 
Indeed, the wish to prevent daughters from carrying 
off the patrimony of one household to another is not 
at all a feature exclusively of sacerdotalised bodies of 
usage. The secular law of the unsacerdotalised Hindus 
of the Punjab applies the same principle and exhibits 
some instructive variants of the Athenian rules 
(* Notes on Punjab Customary Law/ vol. ii. pp. 75, 
81, 184, 239). ünder some Punjab usages, the 
daughter, when there are no sons, inherits a limited 
interest in her father's property ; but she must resign 
it when she marries. It is usual, however, for the 
husband of such a daughter to be adopted by his 
fiither-in-law. 

The legitimate sons, and the son of an ' appointed * 
daughter, have in their veins the blood of the father 

' See Jebb, Ättic Orators, iL 318. 



96 ANCESTOK-WORSHIP AäT) IXHEEITANCE. ch^. it. 

to whom they sacrifice and succeed. But when there 
are no sons, and when there lias been no appointment 
of a daughter, we are introduced by the law-books to 
a number of possible successors whose ftonship is 
altogether fictitious. I know no part of the ancient 
Hindu law more curious than this, or demanding 
more imperatively to be taken into careful account 
by all who investigate the beginnings of organised 
human society. That ancient family law is entangled 
with fictions has long been known. ( See my ' Ancient 
Law/ p. 130.) One of them has been so long before 
our eyes as to be comparatively familiär to us. This 
is Adoption, the engrafting on the family a son from 
a Strange house. Its importance as a private In- 
stitution at Rome and Athens is of course well 
known to students ; and, among the Romans of the 
Empire, it became politically important in a high de- 
gree as one of the chief expedients for bringing about 
the peaceable succession of Prince to Prince. It is 
true that to Englishmen, nowadays, it is little more 
than a name ; to adopt a child is to nurture and 
educate it, and perhaps to provide for it by Will. But 
in the French Civil Code (liv. i. 8 ; tit. 8, c. 1), 
and other Continental Codes founded on the French, 
Adoption survives as an institution : a childless man, 
though under somewhat severely restrictive condi- 
tions, may take to himself an adoptive child who will 
be entitled to succeed to his property. . This famili- 
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aiity with Adoption, daring such a length of histoiy, 
blinds US to the fact that it is one of the most violent 
of fictions. The fiu^ulty of accepting them, strong as 
it is in ancient communities, must have been strained 
to the utmost when, for the purpose of taking part in 
the most solemn of religious ceremonies and eam- 
ing a consequent right of inheritance, a stränge chüd 
was transferred to the household, or a man alien in 
blood was permitted to enter it voluntarily. No 
doubt, in the more recent practice of the societies 
aocnstomed to the adoption of children, the violence 
of the fiction is somewhat diminished. The theor}'^ 
may be that the child adopted is a stranger, at most 
of the same order or caste as the person adopting 
him, but in India he is generally a blood-relation of 
some kind ; and, on looking through a list of known 
Roman adoptions, the large majority will be seen to 
be instances of the adoption of * cognatic ' kinsmen — 
that is, of relatives through women. But the ancient 
feeling on the subject may be inferred from the place 
which simple adoption occupies in the list of expe- 
dients for continuing the family of a childless father 
as set forth in these early Hindu law-books. * There 
is a Singular disproportion,' says Mr. J. D. Majme, 
' between the space necessarily devoted to adoption 
in the English works on Hindu law, and that which 
it occupies in the early law-books. One might read 
through all the texts from the Sutra writers down to 

H 
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the Daya-Bhaga without discovering that adoption 
is a matter of any prominence in the Hindu System ' 
(' Hindu Law,' p. 81). The truth is, that by its side 
there are a number of fictitious affiliations whieh 
were of at least equal antiquity with Adoption, and 
which, I suspect, served its object even more com- 
pletely in very ancient tunes. They are startling er 
revolting to modern sentiment, but they seemed per- 
haps simpler and more natural to ancient thought 
than the admission of a mere stranger to the fanaily. 

These fictitious sons are called by Gautama 
(xxviii. 32 ) the ' son bom secretly,' the ' son of an un- 
married damsel,' the ^ son of a pregnant bride,' and the 
son of a * twice married woman.' It is sufficient to say 
of them that none of them are necessarily the sons of 
the father whom they are permitted to worship after 
his death, whüe some of them cannot possibly be his 
children. They are all, to use modern words, illegi- 
timate or adulterine offspring, but then they are all the 
offspring of women who are under the shelter of the 
household, or whö are brought under it. These women 
are under the protection of its head; they belong tohim, 
and the Status of their chüdren is settled by the well- 
known rule which, in Roman law, would settle the 
Status of a slave. Here it is that these stränge usages 
link themselves to familiär phenomena of primitive 
societies. Paternal power and protective power are 
inextricably blended together ; even the Slave is in 
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some sense a member of tlie family. We know in 
fact that at Rome a Slave could perform the family 
sacrifices on bis master's death ; and it was a com- 
mon contrivance of men who expected to die insolvent 
to nominale a slave as the heir in the last resort, in 
Order that the bankruptcy of the estate might be 
declared in bis name. Thus, on the secular side, these 
fictitious sons are permitted to rank as in some remote 
sense sons, because they are bom of women protected 
by the head of the household, and because they are 
themselves protected by him. On the religious side, 
they are permitted to oflfer the ancestral sacrifices as 
a desperate expedient for preserving the ancestor 
from a total failure of male offspring, and fi:'om the 
terrible consequences of entering the world of the dead 
without the proper oblations and rites. 

It must be, however, understood that strong 
moral repugnance to the fictitious affiliation of these 
illegitimate and adulterine children begins to show 
itself among the oldest of the Hindu law-writers 
whose treatises have survived. A very ancient 
authority, Apastamba, gives no list of them, protests 
against the principle, and lays down broadly that 
* the son belongs to the begetter/ Even the writers 
who mention them vary greatly as to their place in 
the Order of succession, and Manu aims at them the 
remark (ix. 161) that 'such advantage as a man 
would gain who should attempt to pass deep water in 

H 2 
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a boat made of woven reeds, that father obtains who 
passes the gloom of death leaving only contemptible 
sons/ I cannot doubt that the growing popularity 
of Adoption, as a method of obtaining a fictitious son, 
was due to moral dislike of the other modes of affilia- 
tion which was steadily rising among the Brahman 
teachers in the law-schools. 

Let US now suppose the head of the household to 
have died without having left a son, without having 
appointed a daughter, without having taken a son in 
adoption, without male chüdren bom in the house 
who can satisfy the fiction of sonship, — is there any 
escape possible from the dreaded consequences of 
failure in the family succession and the ancestral 
sacrifices? In the opinion of some of the Hindu 
doctors, these consequences might be averted by an 
institution which has lately received a great deal of 
attention, known commonly as the Levirate, but called 
by the Hindus, in its more general form, the Niyoga, 
Under it, a son is bom to a childless man of his wife 
or his widow, not from the husband himself but from 
his brother or nearest kinsman. The practice of so ob- 
taining a son appears to have extended, with various 
modifications and with or without the religious sanc- 
tion, over many branches of the human race. We 
come upon faint but still recognisable traces of it in 
the law of the Spartans and Athenians, and in one of 
its forms it was certainly foUowed by the Hebrews, 
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The Levirate, under which the son is bom to the 
dead man from bis brother, * that bis name be not put 
out of Israel,' is best known to EngUsbmen from the 
casuistical question of the Sadducees in the twenty- 
second chapter of St. Matthew (v. 24 et seq.): 
^ Master, Moses said, If a man die, having no chüdren, 
bis brother shall marry bis wife and raise up seed to 
bis brother. Now there were with us seven bretb- 
ren ; and the first, when he married, deceased and, 
having no seed, he left bis wife unto bis brother : 
Likewise the second also, and the third, unto the 
seventb. And after them all, the woman died. In 
the Resurrection, therefore, whose wife shall she be of 
the seven? for they all had her.' In the passage bere 
expressly referred to (Deuteronomy xxv. 5) the duty 
of the husband's brother is declared to be impera- 
tive. ' If brethren dwell together, and one of them 
die and have no child, the wife of the dead shall 
not marry without unto a stranger : her busband's 
brother shall go in unto her, and take her to wife, 
and perform the duty of a busband' s brother unto her. 
And it shall be that the first-bom which she beareth 
shall sncceed in the name of bis brother which in 
dead, that bis name be not put out of Israel.' The 
verses which succeed describe tbe procedure which in 
to be foUowed when the brotber-in-law declim^N the 
Obligation ; and this procedure, consinting chiefly of a 
symbolicplucking off of tbe sboe, rei^ipear» in the lW;k 
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of Ruth, where the idyllic beauty of thestory sometimes 
blinds the reader to the fact it is meant to illustrate, 
a legal rule which was important in its bearing on a 
passage in the genealogical history of the Royal 
House of Judah. The most ancient form of the insti- 
tution appears, however, to be that which is described 
by the oldest of the Hindu law-writers. ' A woman 
whose husband is dead and who desires offspring may 
bear a son to her brother-in-law. Let her obtain the 
permission of her Gurus (that is, her spiritual direc- 
tors). On failure of a brother-in-law, she may 
obtain offspring by cohabiting with a Sapinda, a 
Sagotra (a Roman would have said, an ' Agnatus ' or 
* Gentilis '), a Samänapravara (that is, one of the 
same literary or sacerdotal clan as her husband), or 
one who belongs to the same caste. Some declare 
that she shall cohabit with nobody but a brother-in- 
law.' It is to be remarked that Gautama does not 
appear to contemplate that the widow will necessarily 
become the wife of the Levir, and that, as in the Book 
of Ruth, the Obligation is extended by him to kins- 
men remoter than a brother-in-law, though he notices 
the opinion that a brother-in-law alone can raise up. 
seed to his brother (Gautama, xviii. 6 et seq.) 

But the practice here and there received an exten- 
sion even more revolting to modern delicacy than the 
shape which it takes in the Levirate. * The child be- 
gotten at a living husband's request, on his wife,' says 
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Grautama (xvni. 11), 'belongs to the husband.' 
There are several instances of such requests referred 
to in the Sanscrit literature, but the practice, when 
defined as an institution by the lawyers, strictly 
required that the natural father of the child should 
always be a kinsman. Grautama immediately adds to 
the passage just quoted, * K the natural father of the 
child was a stranger, that is not of kin to the hus- 
band, it belongs to the stranger.' And, again, in his 
list of sons, this ancient writer places the ' son be- 
gotten on the wife by ä kinsman.' It would appear, 
as I shall have to point out presently, that Hindu 
sacerdotal feeling was divided from the very earliest 
times on the morality of the Niyoga ; but we must 
bear in mind that its coarser form was not necessanly 
more repugnant to the old teachers than the form 
which seems to us somewhat less offensive. No 
doubt the birth of the son from the widow does not 
revolt so much as his birth from the wife. But then 
the ancient law made little difference between the 
husband's old age and his death. It is assumed that 
an old man will quit his house and family and with- 
draw to spend the residue of his life in asceticism ; 
and the fittest moment for retirement is frequently 
described as the time at which he becomes incapable 
of fätherhood. 

There are some vestiges of the class of functions 
assigned by the Niyoga to the nearest kinsman in 
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the records of both the great States of Greece. A 
well-known story told by Plutarch ('Pyrrhus/ 26) 
of the relations between a brilliant Lacedsemonian 
officer, Acrotatus, and Chelidonis, the wife of Cleo- 
nymue, and of the way in which the old men of 
Sparta applauded these relations and invoked bless- 
ings on the offspring of CheMonis, does assuredly 
suggest that, in that old-fashioned and never very 
delicate society, some institution like that of the 
ancient Hindus survived tili the third Century before 
Christ. Cleonymus was an aged man, and Acrotatus, 
his grand-nephew, seems to have been his nearest 
male relative in the flower of life. At Athens, the 
most nearly corresponding institution differed con- 
siderably from the Hindu form. I have stated that 
an Athenian father might provide, like an Hmdu, for 
the continuance of his family through the son of a 
daughter ; but if, dying sonless and intestate, he 
allowed his property to descend to a daughter without 
special arrangement, she became the Orphan Heiress 
(er cTTiKXiypos), who makes a great figure in Attic law. 
She had no power of choosing a husband for herseif, 
but it was the right of her nearest kinsman to marry 
her and his duty to marry or portion her. The right 
seems in fact to have been keenly disputed ; there 
was a special proceeding (or StaStKcurta) for deciding 
between different claimants, and men often divorced 
their wives in order to marry the heiress. The same 
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prindple was applied to a group of daughters^ whom 
their yanous kinsmen in order of proximity had to 
many or provide with a portion, The object, of 
course, is to keep the property in the family, and, if 
possible, to provide that the daiighter's ehildren 
should derive a stream of its blood from male descents. 
An even more remarkable application of the principle 
occurred when the ehildren left were a brother and 
sister. In such a case the duty of the brother was to 
portion the sister, but if she were only a half-sister, 
the strong Athenian feeling against the marriage of 
brothers and sisters had to give way, and he might 
many her and save the portion to the estate. This 
power could not, however, be exercised, if the sister 
were uterine, that is, a child by the same mother 
though not by the same father ; and this limitation 
has been thought a survival of the remote age 
at which the Athenians counted kinship through 
females only. But marriage with an uterine sister 
would have no tendency to promote the object aimed 
at. She would have no rights over the father's estate, 
and marrying her would not help to keep it from 
diminution and to preserve in its integrity tlie fund 
for the ancestral sacrifioes.^ Let me repeat that, in 
most of the Athenian rules about the rights and 

* Tbk is the ezpkiiataoii of M. Fustel de Coulaoge« (CiU 
Äntiquey p. 83), which seems to me coneluttve. He obserres that 
jui emangipatod boh did not enjoj the pririlege. 
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duties of the nearest kinsman, we have illustrations 
of the tendency, manifest also in the last chapter of 
the Book of Ruth, of ancient contrivances for continu- 
ing the funily to become mere modes of succession to 
property. 

A few words will not be thrown away on the pro- 
bable origin and meaning of this group of institutionß. 
The Levirate, which is a special case of the Niyoga 
and under which one brother raises up seed to 
another, has had a definite place assigned to it by the 
late Mr. J. F. McLennan in the evolution of sodety. 
OriginaUy, I understand him to lay down, there was 
promiscuity in the relations of the sexes. This pro- 
miscuity became limited by Polyandry,^ one wife 
having several husbands. These plural husbands 
came in time to be always brothers, and the Levi- 
rate is a relic of this form of Polyandry. It would 
not be quite easy to bring all forms of the Xiyoga 
(of which tibe Levirate is, as I have said, only a 
special case) under this ingenious theory ; but I will 
confine myself to saying that the explanation is not 
the one suggested, to my mind at all events, by the 
antiquities of Hindu law. Let us suppose that in a 
particular society an intense desire has arisen for 
male issue, whether through its worship of ancestors 
or otherwise. Let us assume that in a particular case 

» See Note B, ' Polyandry.' 
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actual issue of the father's loins is impossible. Thero 
are no daughters. The accepted fictions, by whicb 
sons are created for the sacrifice, cannot bc made Rer- 
viceable. What is to be done, that the name of tlie 
aged or dead man be not put out on earth nor hiH 
lot placed in jeopardy beyond the grave? Now üll 
ancient opinion, religious or legal, is strongly influ- 
enced by analogies, and the child bom through the 
Niyoga is very like a real son. Like a real Hon, he in 
bom of the wife or the widow ; and, though he ha« 
not in him the blood of the husband, he ha« in huti 
the blood of the husband's race. The blood of the 
individual cannot be continued, but the blood of the 
household flows on. It seems to me very natural for 
an ancient authority on customary law to hold that 
under such circmnstances the £Etmily wa8 properly 
continued^ and for a priest or sacerdotal lawyer to 
suppose that the funeral rites would be performed by 
the son of the widow or of the wife with a reai>onable 
prospect of ensuring their object. The very diffcr- 
ences of opinion which arose on the subject in tlie 
most ancient Brahmanical law-schools seem to me 
exactly those which would be provoked by a plau- 
sible and yet non-natural contrivance* There wan a 
di Vision of opinion about the Xiyoga, especially in lU 
more offensive shape, from the very fir»t. AifUMtmnhi 
cond^nns it in the stronge^t language^ wbil^; IkuJ' 
hÄyana and Gautama have nothing Uj HSiy Uf^uit^l ii. 
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Manu, in a later age, declares it is only fit for cattle 
(ix. 65. 66), but Narada, a still more reoent autho- 
rity, almoßt pervaded by the modern spirit, takes it 
as a matter of course. 

I have ßtated that, in my opinion, the capacity 
which came to be recognised in daughters, to transmit 
to a male child the religious quality of sonship to his 
maternal grandfather, is connected with the ultimate 
admission of female descendants to a share in the 
inheritance. It seems to me, further, a plausible oon- 
jecture that the capacity of the widow to produce a 
ßon to her deceased husband through the Levirate 
has helped to confer on her the life-interest in her 
husband's property which she enjoys in parts of 
India ; and has also led to the power very generally 
vested in her by Hindu law and usage of taking a 
son to her deceased husband by simple adoption. 
My subject, however,is the dependence of inheritance 
on ancestor-worship, and these topics are too far re- 
moved jfrom it to be fitly discussed at present. In 
any inquiry into the origins of the succession of 
daughters to their father's estate, it would be neces- 
sary to examine the practice of giving them portions 
on their marriage which prevailed widely in the an- 
cient World. The gift to a woman or the provision 
for her on her marriage cannot be separated from her 
right of succession. Speaking generally, they are 
alternative modes of providing for her ; and the ex- 
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clusion of daughters from inheritance in ancient Sys- 
tems of law constantly means that they have a right 
to be portioned, as a rule, out of the movable pro- 
perty of a femily. The ancient Hindu writers scarcely 
mention the daughter's succession. Baudhäyana, it 
is thought, held the opinion that no woman could 
inherit. Apastamba brings in the daughter not 
only after the male relatives, but after such remote 
successors as the religious teacher and the fellow- 
pupil of the deceased. But still these writers implicitly 
recognise some separate property in married women 
(Gautama, xxviii. 24). In the ancient legal Systems 
of the Western world there is a visible connection 
between inheritance and provision upon marriage. 
Under Athenian law, when sons have failed and the 
father has died intestate, daughters must be either 
miarried to kinsmen, or portioned by them under the 
System which I have described. The ancient Roman 
law, at the earliest stage at which we know it, is 
thought to have allowed some share of their father's 
inheritance to daughters. But the Roman law has 
bequeathed to modern jurisprudence the doctrine^ 
that, under certain circumstances, a marriage portion 
is to be deemed an * advance * of a legacy to a 
daughter, and, conversely, that a covenant to settle a 
portion is ' satisfied ' by a legacy. I have always sus- 
pected that this doctrine inverted the principle of the 

6 See Dig. xxx. 84, 6. Cod. vL 37, 11. 
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oldest law : and that, anciently, the daughter only 
succeeded when she had not been portioned. In tlie 
Joint-Families of modern India, and in the Slavonian 
House-Communities, though the estate may be re- 
garded as belonging to the male members of the 
household, the women are entitled to a portion on 
marriage, generally amounting to some definite frac- 
tion of the share which theu* brothers would receive 
on a division ; and in India, when the property of a 
joint-family is distributed, the law saddles the sbares 
with a liability to * maintain ' the unmarried women 
and widows. Nowhere, so far as I know, are women 
left without Provision in ancient societies which have 
made even a slight degree of advance. The real 
prejudice or reluctance is against allowing them to 
confer on their husbands, to whom they are generally 
married in infancy, any rights over the kind of pro- 
perty, such as land, by which the conmiunity lives 
and holds together. But a provision for them by 
means of property which is actually movable and 
transferable is thought not merely just and fair, but 
so imperatively required that it would be a violation 
of decency and a blot on the family honour to omit 
or refuse to provide it. 

We have now come tothe point at which, if there 
were any close analogy between a modern legal writer 
and these ancient expositors of the Brahmanical 
sacred law, they would take up for discussion ( 1 ) the 
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succession of ascendants of the deceased, of bis male 
patemal ancestors, if any survived him, and (2) the 
succession of coUaterals — ^that is, of the descendants of 
his patemal ancestors. The second of these subjeets, 
CoUateral Succession, bas attained a vast extent and 
complexity in the modern ^ law of the Hindus ; and 
on the whole its importance bas increased ratber than 
diminished in Western Europe. Englisbmen are less 
interested in CoUateral Succession than other peoples, 
and, indeed, it may be said in all succession by law, 
througb their almost universal habit of determining 
the devolution of their property by marriage-settle- 
ments or wills. But on the Continent, principally 
tbrough the Operation of the French Code and of the 
Codes modelled on it, the practice of testamentary 
disposition is said to be on the decline. The rights 
over the father's property secured to cbildren are 
indefeasible, and the chief modern object of a Will, 
the distribution of property among cbildren according 
to their character and needs, being thus unattainable, 
Wills fall into disuse and the law is left to settle the 
succession of more distant relatives. It shows the re- 
moteness of the legal ideas which I am examining from 
those now prevalent, that the ancient lawyers before 

7 The ezisting Hindu law on the sabject, with the principleB 
on which the two rival sets of doctrincB dopend, is discassed by 
Mr. J. D. Mayne in a most instructive chapter (xvi) of his Hindu 
Law and ü$age. 



112 ANCESTOE-WOKSHIP AM) INHERITANCE. chap. rr. 

US hardly notice coUateral succession. They provide 
for the ultimate succession, on £ulure of nearer claim- 
ants, of Spiritual kinsmen, the Brahman teaeher, and 
the fellow-pupü, and for the succession of the King, 
but they say hardly anything of Inheritance as now 
understood, save in the direct Ime of descent er 
ascent. Their language on the remoter succession of 
blood relations is brief and obscure, and they do not 
use technical terms in the same sense, or in the sense 
of the modern Hindu law.^ They pass rapidly to the 
Spiritual inheritors whom I have named, and to the 
King ; and one of them adds that * in cases for whidi 
no rule has been given that course must be followed of 
which at least ten Brahmans, who are well instructed, 
skilled in reasoning, and free from covetousness, 
approve' (Gautama, xxviii. 48). 

The brevity and obscurity of the early law-teachers 
on certain topics have been accounted for by the 
assumed purpose of their treatises, which is to pfive a 

* The famili&r terms of the mature Hindu law indicating classes 
of inheritors (Sapinda, Sagotra, &c,) occur in these writers, bat not 
apparentlj in the more modern aenae. A tezt attributed to 
Baudhäyana defines ^Sapinda' as 'the patemal grandfather. 
grandfather, the father, the man himself, his uterine brother by a 
woman of equal caste (that is, the son of bis father by the aame 
mother as himself, proyided she be of equal caste with her husband), 
his son, his son's son, and the son of the grandson.' But this 
cannot be the meaning of Sapinda in Gautama (ziy. 13, and 
XYiii. 6). Yishnu seems to emploj Sapinda and Bandhu Sf 
synonymous (xvii. 10). 
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compendious summary of the law in aphoristic lan- 
guage. It is to be observed, however, that they are 
ftdl and clear enough on all subjects to which they 
attach importance. It is, I think, impossible not to 
see that, so far as regards coUateral succession, they 
were little interested in it. The truth seems to me 
to be that they trusted, for the proper devolution 
of the inheritance, to their various contrivances for 
providing a son when legitimate sons had failed, 
to the appointment of a daughter, to their fictions 
of sonship, to adoption and to the Niyoga. It is 
probable that at first an efficacious sacrifice to 
the dead could only be offered by a descendant in 
the direct line ; and though some of the artificial 
methods of obtaining a worshipping representative 
were disapproved of, it is very likely that a col- 
lateral relative could not originally sacrifice at all 
with any prospect of conferring or receiving spiritual 
benefit. But all the artificial expedients, save one, 
for providing sons have long since been exploded in 
India. They are not permitted, says the orthodox 
Hindu doctor, in the Iron Age in which we now live, 
because of the hardness of men's hearts. As a 
matter of fact, a current of feeling adverse to some or 
all of them runs through the most ancient of the law- 
books, and this is the source of the opinion which 
has nltimately prevaüed. NoWadays, if a man has 
no legitimate sons, he has no resource but adoption, 

I 
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either by himself or bis widow, and there are local 
diöputes whether the widow requires bis consent or 
directions to be given before he dies, and if sbe re- 
quires it, in wbat form it sbould be given. Sucb a state 
of the law adds greatly to the modern importance of 
coUateral succession, and there are fitcts which co-ope- 
rate with the law. There is marked infertility among 
Hindus of high rank, and, though there may be a 
theoretical preference for adopting a son rather than 
allow the succession to go to a collateral, yet (as I 
am informed) there is a great deal of the same 
superstitious disreHsh for eflFecting an adoption which 
is known sometimes to prevent in England the 
making of a wiU. 

The original authorities for the very extensive 
body of modern rules governing the succession of 
collateral relatives are far less the ancient law-books 
than the so-called mediasval Digests, dating approxi- 
mately from the deventh to the fourteenth Century, of 
which the most archaic is the * Mitakshara.' The most 
general feature of this body of rules is thus described 
by Mr. J. D. Mayne Q Hindu Law and Usage,' 
p. 51) : ^Except in Bengal, agnates, kinsmen con- 
nected through male descents, exclude cognates, kins- 
men through females, to the fourteenth degree.' The 
same preference for males is observable in the rules 
of succession shown to prevail in the Punjab, where 
law and usage are ^ essentially unsacerdotal, unsacra- 
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mental, secular/ The judicial experience of the Chief 
Court of the Punjab here coincides with the conclu- 
sions of the official inquirers, and establishes that 
' kinship is wholly agnatic.' ® There can be no doubt, 
therefore, that agnatic succession among coUaterals is 
the general principle of Hindu usage. It was the ex- 
clusive principle of the Roman law under the Twelve 
Tables, and it govemed the remoter coUateral suc- 
cessions under the law of Athens, which prescribed 
that agnates should always have precedence over 
cognates (Trportftao'öat roif^ airo t&p appa^cDP t&p am 
OrjkeUov). Indeed, if a comparatively recent writer^ 
may be trusted, agnatic succession, succession through 
males exclusively, was, if I may so put it, the common 
law of Greece. 

But one remarkable exception to this general 
preference for males in India is specified by Mr. 
Mayne. In the populous province of Bengal Proper, 
also noticeable for the nearly total disappearance of 
the Village Community, cognates are largely admitted 
to succeed, and sometimes in preference to agnates. 
' Heirs in the female line frequently take before very 
near Sapindas in the direct male line ' (^ Hindu Law 
and Usage,' p. 428). Mr. Mayne has very copiously 
iUustrated this peculiarity of Bengal law, and traced 

^ See Boulnois and Battigan, JN'otes on Punjab Law, p. 85. 
^ Diodoms SicuIuB, zii. 14 (oommentiiig on a probablj spurious 
law attribated to Cbarondas). 
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it to its causes, in his sixteenth chapter. The rela- 
tively modern authorities foUowed by the Brahmani- 
cal lawyers of that province — ^the Daya-Bhaga and 
Daya-Krama-Sangraha — ^are charged with sacerdotal 
doctrine. They display not only a close connection 
between ancestor-worship and inheritance, but a com- 
plete dependence of the last upon the first. The first 
question is, What is the exact amount of spiritual 
benefit received by the ancestor from the sacrifices, 
and what is the precise amount reflected on the wor- 
shipper? — and this is an accurate measure of the place 
of the worshipper in the table of succession. 

The explanation seems to me to be that the 
original Ancestor-worship transformed itself, and in 
the course of change helped to modify the law, but 
did not aflfect all the stream of legal doctrine in the 
same degree. Origmally, it cannot be doubted, the 
ancestor worshipped was a male, and the worship- 
per was his direct male descendant through males. 
Again, nothing can be stronger than the denials of 
the right of any woman to offer a sacrifice which we 
find in the ancient writers. ' A female shall not 
offer any bumt oblation ' (Apastamba, ii. vi. 15. 18). 
But, as I pointed out before, there seems to have 
arisen in time a practice of associating tiie ancestor's 
wife with the ancestor as an object of worship. * A 
man must fare by himself in the other world,' say 
the Hindu doctors. * Even were he to die with 
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Mm, a kinsman cannot follow his dead relative.' ' 
* All, excepting his wife, are forbidden to follow him 
on the path of Yama ' — a passage which in later 
times became one of the chief authorities for the 
buming of the widow. Thus in early, but still not 
in the most ancient, times, men are fomid worship- 
ping their mother as well as their father, and also their 
matemal ancestors, though without quite putting them 
on the same footing as their ancestors through males« 
One great breach was thus made in the ancient Sys- 
tem. Another transformation of religious ideas, which 
did not perhaps extend beyond particular Brahmanical 
schools, may be traced in the Daya-Bhaga. The 
growing moral dissatisfaction with the artificial modes 
of procuring sons must have increased the chance of 
childlessness, and therefore of a failm-e in the sacri- 
fices. Such a prospective result, drawing with it not 
only supematural penalties on the dead, but secular 
losses to the Brahmans, would tend to produce or 
strengthen the belief that mere coUaterals might 
efficaciously oflPer sacrificial honour to the dead, and, 
further, would aid in enlarging the view of coUateral 
relationship as widely as possible. Thin, in fact, in 
the «ligio^ System UZ forth in L tm,«». 
of authority in Bengal. It is a System aimcrl, arnoriff 
other thmgs, at bringing as large a number nf nOii- 
tives as possible, including cognati5«, ftr kIfiNfolk 
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through women, within the circle of more or less 
efficacious worshippers. It is moreover a system füll of 
that minute detail and of those subüe inferences from 
supposed principles which are characteristic of a highly 
developed religion which has long since departed from 
its original simplicity. I must leave the distinctions 
between the oblation of an entire fiineral cake, the offer- 
ing of the fragments left on the hands and wiped off 
• them, and the mere libation of water, together with 
the corresponding distinctions between the classeB of 
relatives admitted to the succession, to be studied in 
the books of professed writers on Hindu law, and 
especially in the works of Mr. J. D. Mayne and of 
Professor Rajkumar Sarvadhikari. 

I have already stated my belief that at the back 
of the ancestor-worship practised by Hindus there 
lay a system of agnation, or kinship through males 
only, such as now survives in the Punjab. I so far 
agree with the theory of M. Fustel de Coulanges that 
I believe this system to have been at first greatly 
strengthened by ancestor-worship. But it seems to 
me plain that ancestor-worship in its later growth, 
acted as a weakening and dissolving force upon the 
ancient kinship and the ancient family. The secular 
law foUowed by Hindus was not,^ however, equally 
or universally aflfected by the religious develop- 
ment. The Mitakshara, which is, on the whole, 
of more authority in India than the Daya-Bhaga, 
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is manifestly based in the main upon the more 
ancient conception of kinship. At the same tiine I 
do not regard the System of the Daya-Bhaga as 
simply an after-growth of the System reflected in the 
more archaic treatise. It is rather a separate deve- 
lopment of the ancient sacerdotal law. The ideas 
which led to it are more or less discemible in the 
oldest treatises, but they seem to have been carried to 
their consequences in some law-schools more rapidly 
and completely than others. Nobody will understand 
the relatively late coUection of rules called after 
Manu, who does not recognise that it has been 
materially affected by the religious transformation. 

Among the forces which have caused and directed the 
progress of human society, oneof the most powerful has 
been the Edict of the Roman Praetor, which gradually 
brought law into harmony with a set of principles 
known under their most general designation as Equity« 
It completely transmuted the Roman jurisprudence ; 
and the system, formed by its infiltration into older 
rules, is the fountain of nearly all modern Continen- 
tal law, of some part of the English law, and of the 
greatest part of the existing Law of Nations. These 
principles were finally considered by the Roman 
lawyers to fit in with a Greek philosophical concep- 
tion, the Law of Nature, which was destined to have 
a serious influence on human thought down tc; our 
own days. At an earlier stage of legal o|>inion ilto 
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Praetor's Edict was thought to embody the Jus Gren- 
tium, a supposed generalisation of the usages of a gi^eat 
part of mankind. But of the most ancient histoiy 
of the Roman Equity we cannot be said to know any- 
thing. We have evidence, however, that the Edict was 
employed m very early times to transfonn the Roman 
law of Inheritance, founding it on a view of kinship 
very faintly recognised previously or not at all. Now 
I, at all events, cannot read the ancient Hmdu law- 
tracts and compare them with such treatises as 
the Daya-Bhaga and Daya-Elrama-Sangraha without 
being led to the conclusion that, in the interval be- 
tween the two states of the law reflected m the older 
and the later books, a change has taken place among 
the Hindus extremdy like that which has occurred 
among the Romans when the Agnatic Inheritance of 
the Twelve Tables had been altered into the Cognatic 
Succession of the Edict. But the ancient Roman law 
of inheritance was closely implicated with ancestor- 
worship. This at all events must be taken as placed 
beyond doubt by M. Fustel de Coulanges. The 
ancient Hindu law had undoubtedly the same basis, 
but it underwent in parts of India verymuch the 
same modifications as the Roman law, and became 
a System of inheritance, allowing kinsmen through 
females to inherit as well as kinsmen through males. 
The newer Hindu law, however, carries with it the 
explanation of its own origin ; the religious dement 
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in it has been tranBmuted, and the law with it. I 
sxiggeBt, therefore, that the Roman Eqtiily had its 
begiimiiig before legal history began, in a modified 
ancestor-worship and a change in the religious Con- 
stitution and religious duties of the family. There 
are no ancient philosophies, and perhaps not many 
modern philosophies, which may not be suspected of 
having their roots in a religion. The Athenian law 
corresponds in Bome of its rules of coUateral suc- 
cession to the later rather than to the earlier Roman 
law, and here, too, I suggest that a change was pro- 
duced by an alteration of religious ideas. 
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NOTES AND ILLUSTRATIONS. 

Note A. 
hindu patria potestas. 

It is possible that the ancient sacerdotal writers, 
besides being led by the dependent position of their 
Order into denjong the multiplication of religious 
observances through the dißsolution of tribal and 
Joint family groups, were also desirous that the period 
at which eachhousehold broke up into several fiswnilies 
should not be delayed tili the death of its head. 
Their expectation is that the faithful Hindu, the man 
twice bom through the study of the Scriptures, will 
retire in advanced years from active life and become 
an ascetie or a hermit. There are a few texts which 
have been thought to imply that the sons of an aged 
father could compel his retirement. Gautama (xv, 
19), whüe condemning such a practice, perhaps ad- 
mits its existence. But, whatever be the meaning of 
these texts, I cannot allow that they lend any oounten- 
ance to an opinion that sons could compel a partition 
of the family property at any time against the will of 
their father. I regard them as exclusively applying 
to the case of a father who has reached an age at 
which it has become a religious duty for him to 
abandon secular life. The ftilness of the ancient 
Hindu Patria Potestas may be safely inferred from 
the veneration which even a living father must have 
inspired under a system of ancestor-worship. At 
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a much later date the law-book of Manu declares 
that * Three persona — a wife, a son, and a slave — ^are 
declared by law to have in general no wealth ex- 
clußivdy tneir own; the wealth which they may 
eam is regnlarly acquired for the man to whom they 
belong ' (Manu, vni. 416). A still more recent, but 
still ancient, authority — ^Narada (v. 39) — says that 
a son is ' of age and mdependent in case bis parents 
be dead ; during their lifetime he is dependent, even 
though he be grown old.' And nowadays Mr. Nelson, 
speaking of the South of India, over which the crust 
of sacerdotal Hinduism is thin, describes the Patria 
Potestas, which he knows by Observation, as the one 
great standing institution of the Hindu. ' It is the 
undoubted fect that among the so-called Hindus of 
the Madras province the father is looked upon by all 
at the present day as the Rajah or absolute sovereign 
of the fiimily that depends upon him. He is entiüed 
to reverence during Bfe as he is to worship after his 
death. His word is law, to be obeyed without ques- 
tion or demur. He is really the 'master of the 
family,— of his wife, of his sons, of his slaves, and of 
his wealth ' (^ View of the Hindu Law,' p. 56). And, 
at p. 38, * Resistance to the will of the father appears 
monstrous.' 



Note B. 
poltandey. 



I SHOULD be sorry to have it supposed that I doubt 
the existence of Polyandnr, and specially in the form 
of a plurality of husbands who were brothers, as an 
occasional practice of the ancient worid. The much- 
discussed story, in the Mahabharata, of Draupadi 
becoming the wife of the five ^^Pandavi princes may 
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be open to various interpretations (see Mayne's 
* Hindu Law and üsage,' p. 52), but there is fairly 
good evidence (Polybius, xii. 7, 732, following Timseus) 
that the Spartans practised polyandry . Wnat I doubt 
(with Mr. L. H. Morgan) is the importance of the 
place assigned by Mr. McLennan to polyandry in the 
evolution of society. It serves as a caution against 
being too much impressed by the antiquity of the 
Indian and Greek examples to be reminded that the 
President de Brosses accused the Venetian aristoeracy 
of practising the polyandry of brothers in the early 
part of the eighteenth Century (* Lettres Scrites 
d'Italie, tom. L p. 157). The Spartan and Venetaan 
aristocracies were both noted for their want of deli- 
cacy in sexual relations, and in both cases the cause 
of the practice seems to have been the levy of public 
taxation on separate households which dia not come 
into existence without separate marriages. The 
usage seems to me one which circumstances oyer- 
powering morality and decency might at any time 
call into existence. It is known to have ansen in 
the native Indian anny. 
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CHAPTER V. 

ROYAL SUCCE8SI0N AND THE SALIC LAW. 

In the legal history of those Western societies which 
have passed through feudalism, Succession to Property 
and Succession to Thrones are intimately connected 
together. When Bruce and Baliol, with ten other 
competitors, conduct a litigation before Edward I. of 
England respecting the right to the Scottish Crown, 
the arguments are not distinguishable in principle from 
arguments on the inheritance of an ordinary fief, and in 
point of fact this famous dispute did settle some points 
in the law of succession to land all over the West. 
But the law Systems of the East, which contain an 
elaborate law of succession to private property, con- 
tain litüe or nothing about succession to thrones. 
One reigning Mahommedan house, that of the Otto- 
man Sultans, has continued to our day a System of 
royal succession of the highest antiquity — that under 
which the eldest male relative is preferred in the suc- 
cession to the son ; but there is no clear connection 
between this rule and any part of the abundant private 
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law of inheritance declared by the Mahommedan doc- 
tors. At most we may trace a resemblance in the places 
respectively assigned to the son and to the patemal 
uncle in the Mahommedan scheme. Indeed, of all 
Systems of succession to property, the Mahommedan 
System is the most difficult to adjust to royal succes- 
sions. It is a System of minute fractional division be- 
tween a nmnber of relatives whose grouping ^ nobody 
seems to me to have as yet successfully explained. I 
agree with Sir George Campbell, that it must have 
grown up among a race whose property was easily 
divided into units, and possibly consisted of flocks and 
herds ; and, again, I think that Mr. Almaric Rmnsey 
(^ Mohammedan Law of Inheritance ') has conclu- 
sively shown that its greatest apparent difficulties 
arise from the faet that, whatever was the algebraical 
knowledge of later Mahommedans, the earliest ex- 
positors of this law were Ignorant of some simple 
principles in the manipulation of fractions. On the 
whole, we must at present be satisfied with the ortho- 
dox Mahommedan explanation of the rules, which is, 
that they rest upon separate utterances of authorities 
supposed to speak with Divine authority— of the Pro- 
phet, his companions, and those who talked with 
them ; and that they are not therefore necessarily 
reducible to systematic order. 

1 The diffictdiy is caused by the oomposition of the claasof 
Mahommedan Inheritors known as the Sharers. The two Temain- 
ing classes seem to ezhibit the usual preference of Agnates to 
Cognates. 
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The Hindu law of succession has more authentic 
daiins than that of the Mahommedans to a religious 
origin. Some of it8 principles can be applied without 
muGh difficulty to a royal succession ; but neverthe- 
less it is essentially a law of succession to private 
property. It is somewhat remarkable that we leam 
litüe from the ancient Hindu lawyers of the rules 
under which a King should succeed. For when they 
have once recognised the King as an important 
auxiliary of the Brahman, they are not chary of 
advice to him or of opinions on his duties. First of 
all, he is to execute justice and maintain truth. But 
much more than this is inciilcated on him. Even so 
old an authority as Apastamba (u. x. 25. 1) teils 
him how to build a dty and a palace. ^ The palace 
fihall stand in the heart of the town. In front of it 
there shali be a hall. That is called the Hall of In« 
vitation. At a little distance from the town to the 
south he shall cause to be built an assembly house, 
with doors on the south and on the north sides, so 
that one can see what passes inside and outside. In 
all these three places fires shall bum constanüy, and 
oblations shall be offered in them daily, or at the daily 
sacnfice of a householder. In this haU he shaU put 
up his guests, at least those who are leamed in the 
Yedas. Kooms, a couch, meat and drink should be 
given to them according to their good qualities. But 
let not the king live better than his spiritual directors 
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or his ministers/ Elsewhere he is taught how to 
amuse himself with dice, ^in even niunbers, made of 
vibhitaka wood ; ' how to appoint administrative 
deputies ; how to reward suecessM generals. Gau- 
tama compendiously lays down that the king is 
* master of all with the exoeption of Brahmans ; ' and 
in the later treatises, Vishnu and Manu, there are 
very long discussions on regal duties, the teacher 
even giving an account of the art of strategy and of 
the methods of taxation. But there is nothing about 
the way in which princes succeed to thrones, unless 
a trace of a rule be sought in a direction to a vic- 
torious king, * not to extirpate the royal race ' when 
he conquers a country, but to invest a prince of this 
race with the royal dignities. The modern Hindu 
applies his religious law to royal succession only by 
analogy, and he generally applies the oldest part of 
that law. The family eustoms which have grown up 
in Indian royal houses reflect the ancient rules, barely 
mentioned by our oldest authorities, on the subject of 
primogeniture and indivisible patrimony, and it is to 
be observed that they show a marked preference for 
Adoption over CoUateral Succession. 

The truth is, that for Oriental Systems of succes- 
sion to Thrones, we have to go to usages, older per- 
haps than the great religious movements which have 
swept from time to time over the East, and having, 
at all events, a history independent of the institutions 
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to which these movements give birth. The real or 
pretended doubts, the bitter disputes, and the san- 
guinary wars whieh the application of these customs 
occasioned were once among the chief scourges of 
mankind in the countries in which they prevailed, but 
the area of such troubles has been much contracted 
by the British Indian Empire. Yet the Empire itself 
was only the other day mixed up with one contro- 
versy of the kind which might be taken as a typical 
example of its class. One can never be very sure how 
long any Indian events survive in English memory, 
and yet some of ns should recoUect the perplexity 
caused by the names and daims of the various Chiefs 
or Princes who appeared during three or four years in 
the newspaper correspondence as pretenders to sove- 
reign authority in A%hanistan. We heard of the 
unhappy Shere Ali Elhan who, after the first British 
success, retired from Cabul, his capital, onlyto die — 
of Yakub Khan, now a State-prisoner in India, who 
ruled at Cabul as Shere Ali's successor at the time of 
Sir Louis Cavagnari's assassination — of Abdurrhaman 
Ehan, long an exile in Russia, who now wears the 
most distinct badge of modern A%han sovereignty 
by holding the three great cities of Cabul, Candahar, 
and Herat — of Ayub Ehan, who, after inflicting on 
British Indian troops the first defeat in the open field 
which they had suffered for seventy-eight years, was 
utterly routed by the victorious General Roberts, and 

K 
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who, after another success against his rival Abdurrha- 
man, was finally defeated and compelled to take refuge 
in Persia. There were also the obscurer names of 
Abdulla Jan, now dead, who was a younger son 
of Shere Ali Khan, and who was long accepted 
by aU except his eider brother as his fiither's heir- 
apparent, and of Musa Khan, the son of Yakub, whom 
I have Seen spoken of in the newspapers as the only 
legitimate claimant to the Afghan throne. All the 
princes I have named were in some sense pretenders to 
the throne, and they are all near kinsmen, bebig all de- 
Bcendants of Dost Mahomed Khan, against whom the 
British fought in the old A%han war of forty-four 
years since, and in whose room they set up for a 
while a client of their own, Shah Suja. How was 
it that so many near relatives elaimed to be the suc- 
cessors of the last reigning prince? Hardly one 
of them is.entitied under the rules about succession 
to thrones to which we are aceustomed. Shere Ali^ 
after a hard struggle, sueeeeded his father, Dost 
Mahomed, but he was not his father's eldest son. 
Yakub Khan was not Shere Ali's eldest son, and he 
was all but supplanted by a much younger brother, 
Abdulla Jan, and was long imprisoned for question- 
ing his Claims. Abdurrhaman Khan, the now reign- 
ing Ameer, is not a son of Shere Ali at all, but the 
son of his eider brother, and yet not, it is thought, of 
his eldest brother. Aynb Khan, on the other band, is 
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a son of Shere Ali, but he is younger than bis brother 
Yakub Khan, who has a son living, the Musa Khan 
who, as I Said before, has been called the legitimate 
heir to the throne. How then come all these princes 
to be rivals of one another ? How is it that there is 
no nile, as with us, to regulate (as we should say) 
the descent of the Crown ? 

The great difference between the East and West 
is that the Past of the West lives in the Present of 
the East. What we call barbarism is the Infant State 
of OUT own civilisation. The rivalries of these Afghan 
princes bring us back to one of the oldest causes of 
war and bloodshed among men, the disputed succes- 
sion to political sovereignty. And the source of these 
disputes is to be sought in an ancient fact too often 
neglected or forgotten. When political sovereignty 
first shows itself (and the stage of human history at 
which it shows itself is by no means the earliest 
ascertainable), this sovereignty is constantly seen to 
reside, not in an individual nor in any definite line of 
persons, but in a group of kinsmen, a House or Sept, 
or a Clan. 

In Greek history, there is a later form of this 
sovereignty which has a name of its own ; it is 
called a hegemony, the political ascendency of some 
one city or Community over a number of subject 
commonwealths. But in more ancient times the 
royal or ruling body was more often a group of kina- 
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men, a Clan, or a Sept, called in India a Joint Family. 
In the ancient world, this group of royal kinsmen 
had often a purely fictitious pedigree, and pretended 
to be descended from a god ; and there is an example 
of this claim in our own day, since the Emperor 
or Mikado of Japan, who has a Minister at the Eng- 
lish Court, lays claim to a divine ancestiy. Some- 
times, however, the reigning House consists of the 
descendants of a known historical hero, as was the 
case with the most illustrious of all royal families, 
the Jewish princes descended from David, the son of 
Jesse. And just as among the Hebrews there were two 
rival royal clans, the princes of Judah and the princes 
of Israel, so also there have been rival clans pretend- 
ing to the Afghan throne, and the old A%han war 
was not so much a struggle between Dost Mahomed 
and Shah Suja as between the clans to which these 
Chiefs belonged, the Suddozies and the Barukzies. 
Bloody wars have frequently been fought between 
the Partisans of rival clans and houses, but in some- 
what later times civil strife has chiefly raged between 
individual pretenders belonging to the same house. 
The reason of this is, that there are few things on 
which mankind were at first less agreed, few things 
on which their usages were less at one, than the rule 
which should determine which of the family should 
have itsheadship. We are so used to some form or 
other of Primogeniture as the System which regulates 
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the devolution of crowns that we have some difficulty 
in understanding the ancient disputes of which I 
have spoken. Yet Primogeniture — to which as a 
politiccd institution I may observe that the human 
race has been deeply indebted — did not at first appear 
in anything like the shape in which we are familiär 
with it ; and, even when it approached that shape, 
its rules were subject to many uncertainties. On all 
sides we find evidence that, in the beginnings of his- 
tory, quarrds were rife within reigning families as to 
the particular nile or usage which should invest one 
of the royal kinsmen with a primacy over the rest j 
and these quarrds bore fi^t in civü wars. The 
commonest type of an ancient civü war was one in 
which the royal &mily quarrdled among themsdves 
and the nobility or the people took sides. The mad- 
ness of rivalry took possession of the chiefe and the 
people were smitten. 

A veiy andent, possibly the most andent, method 
of settling these quarrds was that which has been 
called in our day Natural Sdection. The competing 
Chiefs fought it out, and the ablest, or the strongest, 
or the luckiest, lifted himself into supremacy. Now 
and then, one of the kinsmen has had the opportunity 
of crashiBg the odiers by a sudden blow, and this is 
the case of those massacres of princes which fi*om 
time to tune appear in Oriental history . One of them 
is described in that story in the Hebrew Chronicles 
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which gives its plot to Racine's fine play of ' Athalie.' 
Athaliah, the queen-mother in Judah, that ^ wicked 
woman/ seeing that her son King Ahaziah was dead, 
arose and destroyed all the seed royal of the house 
of Judah. One child was saved and hidden in the 
house of God six years : and Athaliah reigned over 
the land (2 Chron. xxü. 10). More revolting, be- 
cause more systematic, were the massacres of their 
near coUateral relatives by the Ottoman Sultans ; but 
the Turk who bore no brother near his throne had 
his excuse in a peculiar rule of royal succession of 
which I will say something presently, The atrocities 
of the Seraglio were more than matched only the 
other day by those committed in the palace at Manda- 
lay by the present King of Burmahj Thebaw. I have 
little to say for a personage who in the course of a 
Single week shed the blood of nearly every relative, 
male or female, within his grasp ; but undoubtedly, 
when there is no clear rule of royal succession, the 
choice may unhappily lie between one of these mas- 
sacres and prolonged and desolating civil war. Fortu- 
nately a great deal of the progressive civilisation of 
the human race has consisted in the discovery of 
remedies against violence ; and the evil of dynastic 
contests has been so manifest, and so little tolerable, 
that men seem very early to have striven to find 
contrivances for preventing them. Such contrivances 
were indeed not absolutely new ; most of them were 
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still more andent tribal or fiunily usages put to a 
new ose. 

One of the most andent of them is to obtain the 
I)eaceful consent of the Community to the succession 
of a particular chief either before the death of the 
last reigning sovereign or immediately afterwards. 
An elective monarchy, much modified in its later 
form, survived tili the last Century in Poland, and 
the most august throne in Europe, that of the Empire, 
of the Eoman or Grerman Empire, was tili the Tbegin- 
ning of the present Century open in theory, as Mr. 
Freeman puts it, to every baptized Christian. There 
are in fact few monarchies in whose records some 
trace of an original populär election or confirmation 
cannot be found, and there is even a survival of it in 
the ceremonies of an English Coronution. A conve- 
nient modification of the System, which removes a 
dangerous interval between prince and prince, is to 
have tiie election during the lifetime of the reigning 
chief or king ; and thus, in Germany, a King of the 
Romans was generally chosen who was to become 
Emperor on tiie Emperor's death. A precaution of 
the same class, particularly where there is a numerous 
progeny of princes produced by polygamy, lies in the 
appointment of his successor by the reigning chief 
during his lifetime. This on tiie whole seems to bo 
the System of succession prevaüing in Afghonintan, 
Shere Ali owed his throne to it and so would Shoro- 
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Ali's heir-apparent, Abdulla Jan, if he had lived, 
But that it has to compete with other ideas about 
succession is plarn from the bloody civil war which 
followed Sliere Ali's accession and from the later 
quarrel on this very point between Yakub Khan and 
his father. The present Ameer, Abdurrhaman Khan, 
owes nothing to it. The weakness of the system lies 
in its tendency to produce the nomination of the child 
of some favourite wife, and thus to lead to endless 
palace-intrigues which sometimes bear fruit in civil 
war. Yet another contrivance, probably much older 
and in itself extremely rational, was once very widely 
diffused over the world, but has now only one field 
of Operation among the European dynasties. This is 
the descent of the sovereignty to the oldest living 
male of the family. It stiU survives among the 
Turks. The present Sultan succeeded his brother, 
who had children ; and Sultan Murad, who reigned 
for a few months, succeeded his uncle, though his 
uncle, Abdul Aziz, left male children. Where the 
System may be observed in its more barbarous form, 
we find it generally combined with that which I 
mentioned first, populär or tribal election. The Irish 
tribesmen and even the clansmen of the Scottish 
Highlands once elected their chiefs, but the former 
always chose the brother of the last chief^ if of mature 
years, and the latter seem in very ancient times to 
have made similar elections. In warlike and per- 
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petually distarbed societies there could be hardly a 
better prindple to foUow, for it hae the great advan- 
tage of providmg that the new chieftain shall be a 
grown and experienced man : and barbarism cannot 
^orf .0 ftce'ä>e dange« 0^ ™yd „^„riti«. It. 
disadvantages do not begin tili princes have begun 
to live in palaces amid luxury and ease. The heir- 
apparent then receives a training which more than 
compensates for bis maturity of years. The seclusion 
in which he is kept, the jealousy with which all bis 
energiee are repressed by the reigning monarch, and 
bis long familiarity with the barem, make it too pro- 
bable that he will prove an incapable ruler if he is 
allowed to succeed. But the interests of the existing 
Chief, and still more of bis cbildren, are against the 
heir-apparent continuing to live. It is only in quite 
recent times that the next eldest male relative of a 
Turkisb Sultan could be reasonably sure of the suc- 
cession. The declaration that fratricide is a rule of 
the Ottoman State is attributed to Mahommed II., 
but the great example of the practice was set by 
Mahommed III., who massacred nineteen of bis 
brotbers and caused to be drowned twelve of bis 
fether*s wives who were supposed to be pregnant. 

The System which I have described, that imder 
which not the eldest son biU the eldest male kinsman 
succeeds, now bears very generally the name of 
Tanistry, £rom the Celtic word which points to its 
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practice in ancient Ireland. Tanißtry fieems to be 
the undoubted parent of Primogeniture as we know 
it. But thiß later System of succession to throneß, 
though in some respects a great advance on Tanistry, 
was not at all free from dangerous uneertainties when 
it was first followed, and indeed some of these uneer- 
tainties linger about it still. It was through one of 
such uneertainties that the fortunes of this country 
came to be mixed up with a disputed succession, and 
that our ancestors were engaged in a foreign war 
which lasted a hundred years and which entailed a 
bloody civil war as its consequence. The Royal 
House or Sept, whose disputed headship involved 
England in these caLamities, was that of the Capetians, 
of the collective body of the descendants of Hugh 
Capet, who in 987 got himself elected King of the 
Franks, or French, and founded the feudal monarchy 
of the country which, by successive additions, has 
since become so fiimous under the name of France. 
The progeny of Hugh Capet, continued exclusively 
through males, is not extinct at the present moment, 
after nine centuries ; but his male descendants, in the 
direct line of descent, came to an end in 1328. 
Philip the Fair, the man of strongest character in the 
whole line of French kings, with the possible excep- 
tion of Henry IV. of France and Navarre, had died 
in 1314, leaving three sons who successively ascended 
the French throne under the names of Louis X.^ 
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Philip V., and Charles IV. No one of these three 
kings left sons, but two of them left each a daughter, 
and one left three. Now Edward III. of England, 
who held the English Crown by an independent 
title, was a Capetian through his mother, Isabel, the 
^ she-wolf of France ' of Gray's well-known Ode. 
Isabel was a daughter of Philip the Fair. On the 
death of Charles IV. of France, the youngest of the 
three royal brothers who died without male issue, 
our Edward III. put in a claim to the French 
Crown. It is usual both with French and with 
English historians to describe thia daim as whoUy 
untenable, but, though I will not here discuss what 
is really a point of technical law, I will pause to say 
that this view of the utter baselessness of Edward's 
title seems to me to be based partly on ignorance of 
certain peculiarities in ancient Systems of law and 
partly on the assumption that certain legal rules, 
which were then unsettled, were as clearly recognised 
as they now are. There are some very ancient bodies 
of law which, though showing a decided preference 
for male inheritance, nevertheless permit the family 
to be continued through a daughter when the sons 
have failed. The ancient Hindu law required that in 
such a case the daughter should be' appointed^ as the 
Sanscrit word is translated, to bear a son to her 
&ther. It is remarkable that this was the exact 

* See above, Chapter IV. 
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Position of Edward III. He disdaimed the idea that 
France could be mied by a woman, but he contended 
tbat, her brothers having died, she could transmit 
her father*s right to her own male child. There sre 
other apparent objections to Edward III.'s claim, 
arising from the fact that all the sons of Philip the 
Fair had left daughters, but it may be shown from 
the law-books öf the time that, even in the inheritance 
of private property, the rules of succession which 
were to prevail under such circumstances were still 
uncertain. 

It is probable, then, that the argument of 
Edward III. was not considered in his day to be as 
untenable as aU French and some English writers 
have represented it, but that it answered to some 
ideas about royal and other successions which were 
more or less current. But the point was no doubt 
regarded always as a doubtfiil one ; and in fact in 
1316, on the death of the eldest son of Philip the 
Fair, Louis X., who left a daughter, an Assembly of 
Notables, which is sometimes described as the States- 
General of France, had resolved that the French 
Crown descended exclusively to males and through 
males. Thus the question of law was fiilly and fairly 
raised ; and it promptly feil under the only Juris- 
diction by which it could possibly be decided. It 
was put to the arbitrament of the sword. From the 
commencement of active hostilities by Edward IIL 
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to the close of the Englisli invasion of France under- 
taken by Henry V., the years of war between the 
English and French were as nearly as possible a 
hnndred and twenty, intemipted only once by a 
regulär peace, and always on the question of royal 
succession ; and this hundred years' war, as historians 
now call it, left undoubtedly as a legacy, as the result 
of the fierce military habits which it produced, the 
bloody struggle known as the Wars of the Roses, in 
which, to say the truth, the Symbols of the two con- 
tending royal houses, the White Rose and the Red, 
were no more to the turbulent and warlike English 
nobility than the blue and green colours of the race- 
course which once divided the populace of Constan- 
tinople, the New Rome, into fierce and seditious 
factions. The English kings. bore the title of King 
of France, and carried the French lilies on their 
arms, down to the beginning of the present Century. 
In the repeated negotiations between the British 
Government and the first French Republic, which at 
last bore £ruit in the hollow and transient Peace 
of Amiens, the question of giving up this title 
and armorial bearings played a considerable part, 
as may be seen fi*om the Papers of Lord Malmes- 
bury. 

With this &mous dispute between the English 
and French kings — ü. dispute in which the English 
people firom the first heartily took part, and in which 
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the French people first imbibed the national spirit 
wliich has ever since cliaracterißed them — with this 
dispute there are considerations connected which 
ßeem to me sufficienüy interesting to deserve to 
occupy the rest of this paper. Some of this interest 
is literary ; soine iß archsBological ; but some is prac- 
tica!. We Englishmen are satisfied to rest the title 
of our Royal House on the Act of Settlement, which 
limits the right of succession to the descendants of 
the Electress Sophia of Hanover. But in other 
countries the old doubts which caused the war of a 
hundred years have still vitality enough to affect 
practica! politics. As I before stated, the Capetian 
Sept or House, composed on the principle laid down 
by the States-Genera! of 1316, of males who spring 
from males, stül continues. It embraces the eider 
brauch of French Bourbons, represented by the 
Count de Chambord, the younger brauch consisting 
of the Princes of Orleans» the Spanish Bourbons, and 
the Italian Bourbons sprung from them. King 
Alfonso of Spain is the son of a Bourbon father and 
a Bourbon mother, but he is a king in right of his 
mother, and he was engaged a few years since in a 
civil war with his cousin, Don Carlos, whose pre- 
tensions to the throne are derived exclusively tlirough 
males. The conflict of title between the Count de 
Chambord and the Orleans princes is of another kind 
and of a more modern type. All of them are füll 
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Bourbons ; but nevertheless the theory of sovereignty 
and govemment called Legitimism, whicli is still a 
factor in French and Spanish politics, is ultimately 
based on the assumption of a sort of sacred and inde- 
feasible law regulating succession to the Crown, and 
placing it beyond competition and above populär 
sanction. There is no doubt that the belief in the ex- 
istence of such a law first showed itself duiing the con- 
troversy between Edward III. and Philip of Valois. 

This sacred and indefeasible law bears a familiär 
name. As it was at first conceived it was called the 
Salic law. It is not quite certain when men first 
began to suppose that the law thus designated applied 
to royal successions, but clearly this view prevailed 
both in England and France soon after the begioning 
of the hundred years' war. Whatwere the ideas about 
the Salic law which were common in this country 
from one hundred to one hundred and fifty years after 
the conclusion of this quarrel may be gathered fi*om 
Shakespeare's * Henry V./ act L scene 2, where the 
English argument is put into the mouth of the Arch- 
bishop of Canterbury. It amounts to what lawyers call 
aplea in confession and avoidance. It admits the 
existence of a royal Salic law, but denies that it applied 
to the case of Edward III. and his rival. Now the 
Salic law, like the Capetian House, is stiU in existence, 
and we can put our finger on the very passage which 
was supposed to confer on Philip of Valois his title 
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to the French throne. But both to the Frencli arga. 
ment and to the counter-argument which Shakespeare 
borrowed from the English chroniclers there is one 
fatal objection. The Salic law does not apply at all 
to thrones and to the Buccession to thrones. It 
merely r^ulates the succession to private property. 
When thiö most indisputable fact was first discovered 
in the sixteenth Century by the rising leaming' of 
those times, there was a good deal of scandal in 
France and some little dismay. Montesquieu in the 
eighteenth Century popularised the discovery ; and 
Voltaire is never tired of jesting at the Salic law, 
which he had always supposed, he says, to have been 
dictated by an angel to Pharamond, the first Frankish 
king, and to have been written with a quill fiiom tiie 
angelic wing. The Salic law might in fiict be best 
described as a manual of law and legal procedure for 
the use of the fi'ee judges in the oldest and most 
nearly universal of the organised Teutonic Courts, the 
Court of the Hundred : it only mentions the king in 
so far as tixe king has authority in the Court. It 
was once supposed to contain a reference to some 
peculiar description of land called Salic land ; but 
the new English edition • clearly shows that the word 
^ Salic ' is an interpolation, and that nothing is re- 
ferred to except the private inheritance of simple land. 
It becomes therefore a matter of some interest to 

3 See below, Chapter VI. p. 169. 
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search out the true ori^n of this celebrated rule 
(erroneously snpposed to be contamed in the Salic 
law), which not only exduded females from succession 
to thrones, bnt denied the royal office to the nearest 
male kinsman if his connection with the royal house 
was through a female. It is first to be observed 
that, at the time of which we are speaking, the 
middle of the fourteenth Century, there were two Sys- 
tems of royal succession in existence of much greater 
antiquity than either the Royal House of England 
or the Royal House of France. One of these was 
followed by semi-barbarous tribes at the very ex- 
tremity of Europe, but it is of immemorial age, and, 
as some think, almost as old as mankind itself. I 
have already called it Tanistiy, the System under 
which the grown men of the tribe dect their own 
chief, generally choosing a successor before the ruling 
chief dies, and almost invariably electing his brother 
or nearest mature male relative. In the fourteenth 
Century this System was confined to the so-caUed 
kings or chiefe of that part of Ireland which lay 
beyond the English Pale, but there is a far-off echo 
of the same ^«tem in ihe .to.y wMeh fcrmd,ed 
a plot to the tragedy of ' Hamlet,' where the mur- 
dered king is succeeded not by his son, but by his 
brother, who strengthens his title (according to a 
usage also of the highest antiquity) by marrying 
the widow of his predecessor. The veiy memory of 
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Tanistry would probably have died out of Europe i^ 
a Century later, this method of succession Lad not 
become that of a throne once the most exalted in 
Europe through the capture of Constantinople by the 
Ottoman Turks. The Sultanate in their hands foh 
lowed this rule of descent, brother succeeding brother, 
but all trace of election by the people, if it ever 
existed, was lost. As foUowed by the Turks, the 
System of course excludes females, but it would pro- 
bably have excluded them at all times, as its main 
object is to secure a military leader in the maturdty 
of life. 

The other systera of regal succession to which I 
referred was that to the throne and crown of the 
Roman Empire, which still theoretically survived in 
Germany and Italy. This too was a System of 
election, but the right to have a voice in the choice 
of the Emperor had gradually become limited to a 
certain number of prdates and of princes once great 
officers of the Imperial Court. From one of these, 
whom we know aa the Elector of Hanover, our own 
royal family is descended. The parentage of the 
elective Roman Empire may be traced to the acclaim 
of the Roman soldiery saluting a successful general 
as * Imperator ; ' but since the fall of the Roman 
Republic, the Imperial dignity had a tendency to 
concentrate itself in particular families, a settled 
succession being procured by the practice of choosing 
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the new Caesar during the reigning Emperor's life. 
In the inore modern er Romano- Grerman Empire, a 
successor might be elected, before the death of the 
reigning Emperor, under the name of the King of the 
Homans ; and the same result followed in the prac- 
tica! limitation of the Imperial dignity to particular 
families, of whom the House of Austria was the last, 
The German Empire, considered as the direct suc- 
cessor of the Roman Empire, feil in 1806 ; but in our 
own day it has been revived without a revival of 
election and as a dignity hereditary in the Prussian 
Royal House. 

When, then, France and England entered into 
their bloody war of a hundred years, which was to 
decide the place of women in royal successions, there 
were two Systems of succession in Europe which 
would have undoubtedly excluded women from the 
throne. One would have shut them out from the 
most august dignity in the West, because it had been 
originally an honour conferred on a triumphant soldier. 
The other would have denied to them a petty Irish 
chieftainship, because the chief was intended to be a 
fighting man all his life. But in the monarchien 
which lay between these extremes, monarchies of ihn 
class which we call feudal, there was no wAtUA 
mle exdudizig women, and still less their mah chil' 
dren. See what had occurred in England uh lonpr tm 
nearly two centuries befoie Edward Ill/n iUmt, Th/i 
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country had been desolated by the war between the 
Empress Matilda and Stephen of Blois, atterwards 
King Stephen of England. But Stephen's claim to 
the throne was derived not from bis father, but from 
bis mother ; and Matilda, herseif a woman, and but 
faintly objected to by the English barons on that 
account, transmitted an unquestioned title to her 
son Henry IL How, then, came such a difference 
to arise between countries so alike as France and 
England then were — between monarchies not then 
divided by a silver streak of sea, since the English 
kings had ever since the Conquest ruled over more 
or less of France, sometimes over its most flourish- 
ing provinces, as vassals of the French king more 
powerful than their suzerain? 

I will indicate as briefly as I can the chief con- 
clusions to which a long, intricate, and difficult in- 
quiry would lead us. All the Western European 
monarchies, lying between the Roman Empire and the 
tribal chieftainships of the Irish and of the Scottish 
Highlanders, were (to use a word which imperfectly 
expresses their characteristics) feudal. Now among 
the many things which may be said about the System 
known to us as Feudalism, one of the least doubtful 
is that it mixed up or confounded property and sove- 
reignty. Every Lord of the Manor or Seigneur was 
in some sense a King. Every King was an exalted 
Lord of the Manor. This mixture of notions which 
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we now separate had been unkiiowii to tlie Romans of 
the Empire, aad had sconehow been introduced into 
the Western world by the barbarous conquerors of 
the Eoman Imperial tenitories. If then we avert 
our eyes fi-om the ideas about chie&hip and kingship 
entertained by barbarous races — ^ideas generally assod- 
ated with some form of the System which I have called 
Tanistry — and if we look to their ideas conceming the 
inheritance of property, we find the same uncertainty 
and difference of view about the right of women to 
succeed to it which we observe in the feudal mon- 
archies. Here no doubt we come upon a set of 
phenomena of which the precise significance is much 
disputed in our day ; but probably there would be 
general agreement in the Statement which foUows. 
The greatest races of mankind, when they first 
appear to us, show themselves at or near a stage of 
development in which relationship or kinship is 
reckoned exclusively through males, They are in 
this stage ; or they are tending to reach it ; or they 
are retreating fi*om it, Many of them in certain 
contingencies, generafly rare or remote, give Avomen 
and the descendants of women a place in succcHsion, 
and the question with modern inquirers is whetlujr 
the place thus assigned to them is the survival of un 
older barbarism, now exemplified in savag« rmutn, 
which traced kinship exclusively through f<jrnul<*p4, or 
whether it results fi^om the disKolution, uwlar ynvumn 
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influences, of ' agnatic ' relationßhip, that is, of re- 
lationship through males only.* The position of 
women in these barbarous Systems of iiiheritaiice 
varies very greatiy. Sometimes they inherit, either 
as individuals or in classes, only when males of the 
same generation have failed. Sometimes they de not 
inherit, but transmit a right of inheritance to their 
male issue. Sometimes they succeed to one kind of 
property, for the most part movable property, which 
they probably took a great share in producing by 
their household labour ; for example, in the real 
Salic law (not in the imaginary Code) there is a set 
of ndes of succession which, in my opinion, dearly 
admit women and their descendants to a share in the 
inheritance of movable property, but confine land 
exclusively to males and the descendants of males. 
Indeed, it is not to be supposed that under a purely 
' agnatic * system of relationship governing inherit- 
ance, women are wholly unprovided for. The idea is 
that the proper mode of providing for a woman is 
by giving her a marriage-portion ; but when she is 
once married into a separate Community consisting 
of strangers in blood, neither she nor her children 
are deemed to have any further claim on the parent 
group. 

^ I have endeavoured to state the alternative theories as I 
suppose they would have presented themselves to the rnind of Mr. 
J. F. McLennan, prematately lost to this branch of inquirj, who 
has forced all interested in them to revise or review their opinions. 
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There is therefore a strong probability that, 
among the misoeUaneous masa of barbarians of Aryan 
breed who overran Western and Southern Europe, 
all sorts of ideas prevailed about succession to pro- 
perty. Some would exclude the descendants of 
women altogether. Others woidd admit them in 
certain contmgencies. I regard therefore these dis- 
putes about the right of succession to feudal mon- 
archies as having therr origin in differences of opinion 
about the inheritance of property, but as transferred 
by the feudal spirit to the descent of crowns.^ They 
are a late survival of very ancient diflferences of 
usage between barbarous communities, now mixed 
together as conquerors of the West* The claim 
of Edward III. to the French throne would have 
received favourable consideration as a claim to pro- 
perty by those most ancient Brahman lawyers who 
firamed the Hindu law-books erroneously called by 
Western scholars Codes. 

It will therefore be perceived that the question, 
as it presents itself to my mind, is not, why did 

' The most general feudal mle about snooession to fiefs is that 
contained in the Customs of Normandy; bat the Compiler, as is 
Qsaal with such writersy gives merelj feudal reaflons for it. ThuSy 
after stating that the mle forbidding one nterine brothev to snooeed 
to another {cum% a parentibtu suis non descendit) is snbject to 
exoeption in the case of a fief descending from the mother, he 
goes on to say ' procrecUi autem ex /emvnarum lined, vel femma^ 
sueoessionem non retinent dwn aliquisremanserü de genere mascu^ 
lorum* 



152 ROYAL SÜCCESSIOX AXD TUE SALIC LAW. cilAP. Y. 

Edward III. of England, the son of a Capetian Prin- 
cess, become a pretender to the throne of France on 
the death of his three uncles without male issue, but 
rather, why were the ruling classes of the provinoeß 
then composing France so obstinately persuaded that 
nobody but a man descended through men from the 
founder of the Royal House could rightfully reign 
over them ? I think there iß an explanation of thie 
streng conviction for which the Frenchmen of that 
day fought so stoutly. It is this. There are some 
peculiarities in the Royal House founded by Hngh 
Capet which, if not unique, are of extreme rarity. 
The Sept, or, as it is called in India, the Joint-Family, 
consisting of the male stock of the founder, of male 
descendants tracing their descent entirely through 
males, still exists, although not much less than 900 
years have elapsed since Hugh Capet died, and more- 
over it shows no signs of dying out. Several times 
in the course of this long history it has seemed on the 
point of extinction. Twice has the reigning branch 
ended in three kings who had no male children. 
The direct descendants of Hugh Capet ended, as you 
have heard, in 1328. Then the Valois succeeded, 
and they too came to an end in three brothers who 
had no legitimate children, male or female, Francis II., 
Charles IX., and Henry III. But the fertility of 
some younger branch has always remedied the decay 
of the eider, and on the death of Henry III., Henry 
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of Navaire took his place, just as a Valois had taken 
the place of the lineal heir of Hugh Capet, The 
same nile of the infecundity of the eider line being 
repaired by the fecundity of the younger, seems still 
to hold good. Of the Bourbons who are descended 
from Henry of Navarre, the brauch of Cond6 was 
exhaußted ahnost in our own day. The eldest branch 
of the same house seems likely to close with the 
childless Prince known as the Comit de Chambord, 
and the eider branch of the Spanish House has only 
been continued through women. But the younger 
lines of all the Bourbon Houses are still prolific, 
represented by the French Princes of Orleans, by the 
Italian Bourbon Princes, and by the Spanish Princes 
descended from the first Don Carlos. All these 
Princes are the male issue, descended exclusively 
through males, of Hugh Capet, who, as I said, died 
nearly 900 years ago. 

These fitcts are possibly not unexampled, but tliey 
are very unusual and extremely remarkable. Their 
rarity may be concealed from us by our English way 
of taUdng loosely about femilies who came in with the 
Conqueror, and through our English usage of tracing 
descent indiscriminately through males and females. 
No doubt there are longer genealogies which are 
matter of belief. The most illustrious of all, that of 
the House of David, ib longer, but then the Kings of 
Judah were polygamous, and polygamy, though it 
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sometimes produces sterility, occasionally resiilts in 
families like that of the Shah of Persia, who not many 
years ago left eighty sons. In India there are pedigrees 
greaüy longer, for there are princes dauning to descend 
from the Sun and the Moon. But I need scarcely say 
that the earlier names in these genealogical trees are 
those of fabulous personages, and indeed nnder a 
System of succession which, like most of the Indian 
Systems, permits the adoption of children, there can 
be but little assurance of the absolute purity of male 
descent. It must at the same time be understood 
that I am not asserting the impossibility of pedigrees 
of this length, but only their rarity. It is said that 
genuine pedigrees abnost as long may be found among 
the English gentry, but anybody can convince himseK 
that among the English nobility a long continuity of 
male descents is very rare, though there are excep- 
tions, a notable one being that of the Stanleys, 

But, rare and striking as is this peculiarity in the 
femily history of the Capetians, that House presented 
in the fourteenth Century a phenomenon which is 
still rarer and still more impressive. The kings 
Sprung from Hugh Capet succeeded one another, son 
to father or brother to brother, for more than 300 
years. Through all this time there was no occasion 
to call in a remote collateral, an uncle or great-unde 
or a Cousin. How unusual is such a succession we 
can conceive ourselves by taking a very simple test. 
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Xiet US take any half-dozen conspicuous men of a 

luindred years since, conspicuous in any way we 

please, statesmen or writers or simply of noble birth, 

and we shall find that their living descendnnts' 

through males are few, though their descendnnts 

through women may be numerous, Gro hro hnndred 

years back and you will see that the fewness of male 

descendants through males from men of eminence 

much increases, and if you go th^ee hundred yenrs 

back, it becomes ® extraordinary. The whole sub- 

jectbelongs to a brauch of the theory (as it is call cd) 

of Heredity which has not been perfectly investi- 

gated as yet, and which it would be out of place to 

discuss here. I think, however, that it is not too 

bold a proposition that the greater the eminence of 

the founder of a non-polygamous family, the greater 

on the whole is the tendency of the family to con- 

tinue itself (if it continue at all) through women in 

the direct line ; and that the best securities for a pure 

pedigree through males are comparative obscurity 

and (I could almost say) comparative poverty, if not 

extreme. The rule is of course only approximafe, 

and the example of the Capetian dynasty suffidfmtly 

* The snbject, as respeeto the pedigrees of the nobility, m diV 
ctussed by Mr. Hajward in a rery mtereatlng paper in hi« //f>/ 
graphieal and CrUictü Emayn^ Third Serien, 'Kn^Jigb, ^/»f/h, 
Iriflh, and Contin^ital Kobilitj/ See page W\, * ft \n t\\\\\^ 
startling on going oyer tiie beadroll of Kh^^IihH W6rthi<w, f/» f\uA 
how few are diiectlj represented m the male Hne/ 
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sliows that there are exceptions to iU At the same 
time, the position of the early Capetians must not be 
judged by the splendour of the late Kings of France, 
They were comparatively poor and comparatively 
obscure, and for long could hardly make head against 
even the humbler of their nominal vassals. 

This, then, I believe to be the true secret of the 
so-called Salic rule of succession. There is nothing, 
even now, very uncommon in the frame of mind 
which leads men to think that everything, of which 
they know or remember nothing to the contrary, has 
existed &oin all time and that it ought to continue 
for ever. But in an age in which historical know- 
ledge was all but non-existent, and in which the 
mass of mankind lived by usage, such a habit of 
thought must have been incomparably stronger ; and 
we cannot doubt that men's minds were powerfully 
affected by this uninterrupted continuation of male 
descents in the royal family of France, which even 
to US is impressive. Nobody, they would say, has 
reigned in France but a King the son of a King. 
There had been no occasion to call to the throne 
a coUateral relative, much less a kinsman through 
women. Amid a general flux of men's ideas on the 
subject of succession to thrones, the French law 
would at all events have appeared to have solidified. 
And, such being the preconceived notions of French- 
men, there is no doubt that they were strengthened 



GSAP. V. KOYAL SÜCCESSION AND THE SALIC LAW. 157 

by the provision of the real Salic law, which said 
that land — or, as it was once read, Salic land — should 
descend exclusively to males through males. This 
legal Provision was in fact irrelevant to the question, 
but it may very easily have been misunderstood ; 
and it is a significant circumstance that manuscripts 
of the true Salic Code, the Lex Salica of the Ger- 
mans, appear to have been foiind in the Royal Library 
at Paris from the time of its first foundation. 

The supposed Salic rule, excluding woinen and 

their descendants firom royal successions, has been 

adopted in later days in many countries in which 

women were at one time permitted to succeed. In 

constitutionally govemed States, female successions 

have always been populär ; and quite recently, in 

Spain and Portugal, the establishment of constitu- 

tional govemment coincided with the overthrow of 

the rule which excluded queens from the throne. 

The Spanish monarchy was composed of portions in 

most of which the throne might be filled by a 

woman, but when the yoimger brauch of the Bour- 

bons obtained the Crown of Spain, they introduced 

the so-called Salic rule. This system of succession 

is manifestly thought to be convenient wherever, 

whether there be a Constitution or not, a large mea- 

sure of authority resides with the sovereign. Thus 

the succession to the German Empire, following that 

of the Prussian kingdom, is now Salic ; and in 
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Kussia, where an extremely peculiar rule of ßucces- 
sion prevailed, one of the most usual successions 
being tliat of the widow of the late Emperor, the 
exclusive devolution of the Crown through males on 
males was for the first time introduced by the 
Emperor Paul I, 

The explanation given by French historians of 
the memorable rule which first sprang up in their 
country has nothing to do with reasons of conveni- 
ence. They say that the exclusion of women and 
their issue was the fruit of the intense national spirit 
of Frenchmen. If it had not been for this principle 
the King of France might have been an Englishman, 
or a German, or a Spaniard, according to the na- 
tionality of his mother's husband ; and this was con- 
trary to the genius of France, which iraperatively 
required that the King should be a Frenchman. But 
this is the error, not so very uncommon in the phüo- 
sophy of history, of taking the consequence for the 
cause. It was not the national spirit of Frenchmen 
which created the Salic rule, but the Salic rule had 
a great share in creating the French national spirit. 
No country grew together originally so much through 
chance and good luck as France. Originally con- 
fined to a small territory round Paria, province after 
province became incorporated with it through feudal 
forfeituyes, through royal marriages, or through the 
failure of lines of vassals even more powerful than 
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the King to whom they owed allegiance. But owing 
to the Salic nile, the King always belonged to the 
heort and core of the monarchy. The King of Eng- 
land who first annexed Ireland was a Frenchman. 
The King of England who united Scotland with her 
was a Scotchman. But the King of France was 
£pom first to last bom and educated a Frenchman 
The same vein of character may be seen running 
through the whole series of French Kings, broken 
only perhaps in the unhappy Prince who closed the 
dynasty in the last Century. Hence the whole au- 
thority of the French Kings was exerted to bring 
each successive acquisition of the Crown into political 
and social confonnity with the original kemel of the 
kingdom. And in this way was created the French 
love of unity, the French taste for centralisation, the 
French national spirit. The undoubted power which 
France possesses of absorbing into herseif and im- 
buing with her national character all the populations 
united with her has been attributed to the French 
Bevolution ; in reality it is much older, and may be 
traced in great part to the Salic rule of royal suc- 
cession« 
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CHAPTER VI. 

THE KING, IN HIS RELATION TO EARLY 

CIVIL JUSTICE. 

Whenever in the records of very ancient societies, 
bdonging to races with which we have some afl9.iiity, 
we come upon a personage resembling him whom we 
call the Eing, he is almost always associated with 
the administration of justice. The King is often 
much more than a judge. He is all but invariably a 
general or military chief. He is constantly a priest 
and chief priest. But, whatever eise he may be, he 
seldom fails to be a judge, though his rdation to 
justice may not be exactly that with which we are 
fanuliar. 

The examples of this association which I will 
give must be few among many. The monuments of 
jurisprudence which lay claim to the highest anti- 
quity are those of the Hindus, one of which has long 
been vaguely known to Europeans under the name 
of the Code of Manu. Many similar coUections of 
ancient Indian legal rules have of late been discovered, 
and some have been translated, but it is to be ob- 
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served they none of them deserve to be calied CJodes. 
They are in &ct books of mixed law and theology^ 
the manuals in use with the Indian Brahmans in 
ancient law-schools, in which their subjects were no 
doubt at first taught orally and committed to memory 
and were only embodied in writing in comparatively 
recent times. They are further, as we have them^ 
the result of a sort of literary evolution. The origi- 
nal treatises, or rather bodies of leaming, dealt 
with all things divine and human (regarded no 
doubt from a purely theological point of view), but 
the various portions of this leaming became gradually 
specialised, tili at last treatises dealing with law 
mainly, or law entangled with religious ritual, were 
finally separated from the rest. In these ancient 
law-books, in so far as they are law-books, the 
authority of a King is assumed. He sits on the 
throne of justice. He has the book of the law before 
him. He has leamed Brahmans for assessors. Some 
part of these ideas, like much eise of immemorial 
antiquity, survive in India. A gentleman in a high 
official Position in India has a native friend who has 
devoted his life to preparing a new book of Manu. 
He does not, however, expect or care that it should 
be put in force by any agency so ignoble as a British 
Indian legislature, deriving its powers from an Act 
of Parliament not a Century old. He waits tili there 
arises a King in India who will serve God and take 

M 
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tlie law from the new Manu when he sits in his court 
of justice. 

J£ we pass from the extreme East to the extreme 
West, from the easterly to the westerly wing of the 
Indo-European or Aryan race, from India to Irelsrnd, 
we find this same association. That most interesting 
System, the ancient Irish law, is known as the 
Brehon Law, because it is said to have been declared 
by the Brehons, who are in fact as nearly as possible 
the Brahmans of India, with many of their charac- 
teristics altered, and indeed their whole sacerdotal 
authority abstracted, by the influence of Christianity. 
Here, too, we find that the great Brehons are Eangs 
or King's sons ; and we come upon the significant 
proposition that, though a King is necessarily a 
judge, it is lawftil for him to have a professional 
lawyer for an assessor. There are many most 
striking resemblances, often on the most unexpected 
points, between ancient Indian and ancient Irish 
law ; and this hint as to the proper Constitution of a 
Court of Justice is one of them. 

The ancient Hindu lawyers claimed a descent 
from supematural personages only second to the 
gods. The ancient Irish lawyers pretended that the 
first of their Order was a pupil of Moses in the Desert. 
But, in point of fact, the Order of ideas exhibited by 
both Systems is relatively more modern than that 
which we can trace in the poems attributed to Homer. 
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Here we can pereeive the undeveloped form of the 
TTidian and Lrish conception of a Court. The Homeric 
King is chiefly bosy with fighting. But he is also a 
judge, and it is to be observed that he has no 
assessors. His sentences oome directly into his mind 
by divine dictation fix)in on high. These sentences, 
or de/uoTcs — which is the same word with our 
Teutonic word * dooms * — ^are doubtless drawn firom 
pre-existing custom or usage, but the notion is that 
they are conceived by the King spontaneously or 
through divine prompting. It is plainly a later 
development of the same view when the prompting 
comes fix)m a leamed lavryer, or firom an authoritative 
law-book. 

I pause on one more instance of the association 
familiär to all of us. The Judges of the Hebrews 
represent an old form of kingship. The exploits told 
of them in the Scriptural Book of Judges point to 
them chiefly as heroes raised up at moments of 
national disaster ; but, independently of the etymo- 
logy of the name by which they are designated, they 
were clearly exponents of law and administrators of 
justice. Deborah, the prophetess, who is counted 
among them, judged Israel. She dwelt under the 
palm-tree of Deborah in Mount Ephraim, and all 
Israel came up to her for judgment. Eli, the last 
but one of the Judges, had judged Israel forty years, 
and Samuel the prophet, the last of them, expressly 

x2 
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Claims credit in his old age for the purity of his 
judgments. On the other band, the decline of the 
System is shown by the fiict that the sons of Eli aie 
expressly charged with abuse of authority, and those 
of Samuel with corruption. In the more mature 
kingship which presently succeeded, the military 
functions of the King are most prominent in Saul 
and David, but the judicial authority again manifeste 
itself in Solomon. 

There is one portion of these ancient ideas about 
justice on which it is necessary to dwell for a moment 
on account of the great importance which they prove 
to have had for mankind, It would seem that, 
in these early times, however much the administra- 
tion of justice might be organised, even though a 
System of law-courts might exist competing with the 
King's justice and quite independent of him, even 
though all or some part of the law might have been 
set forth in writing, yet there was always supposed 
to be what may be called a supplementary or residu- 
ary Jurisdiction in the King. The law, however 
administered, was never believed to be so perfect but 
that the royal authority was always required to eke 
out and correct it. Just as, according to the most 
modern ideas about jurisprudence, every body of 
law is thought certain to become an Instrument of 
gross tyranny unless there is somewhere a legislature 
to amend it, so even that servility to immemorial 
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iisage which is characteristic of verj" aiicieut tinuv* 
did not exclude the correction of usage bv the nutho- 
rity of the King. We owe to this belief in a supple« 
mentary judicial authority residing in the King »omo 
branches of our own jurisprudence whieh aro in 
great credit, e.g. the so-called Equity of our Court of 
Chancery ; and others of much less repiite mny ho 
traced to it, such as the old Coiut of Star Chambor^ 
which was established by a belated and tliereforo un- 
populär exercise of this sarae residuary royal power. 
But a large part of mankind is indebted for nmoh 
more than this to these ancient notions. Practicully 
at this moment two Systems of law divido botwcum 
them the whole civilised world. One is the ICnglinh 
law, followed by nearly all the EngÜHh-HjHüiking 
peoples — by ourselves, by all the colonios ar^tuully 
planted by Englishmen, by all the Northctni and 
Central States of the American Union, anrl U) a 
greater extent every day by the millioriM of India. 
The other is the Roman law, whcthc.'T it takir tliC5 
form, as in Germany, of what we call a common 
law, or whether it appears iindfjr a ^li^ht rll^^uJÄi; 
in the French Civil Code, and tbc nuui4tr(}UH rjt^Um 
descended from iL BtiI the real indi^^^mori^ law of 
ancient Rome deserved no «rich ffmutif, nn ih».^, Jt 

hi^er sntiqTxitj thaa th« Hft&cEten r^Utm^ it, Z Ufftktj V'lf ^ ^ 1^ 
and 21 Henzj YIIL t. ^k 
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was a stiff System of technical and eeremonious law, 
belonging to a common and easily recognisable type. 
But it underwent a transformation through this veiy 
residuary or supplementary royal authority of which 
I have been speaking. The judicial powers of those 
dimly seen and half fabulous personages, the Kings 
of Rome, descended, at the establishment of the 
Roman Republic, to the magistrate known as the 
Praetor ; and the old belief in a divine or semi-divine 
inspiration, dictating judicial rulings to the ancient 
King, gradually converted itself into the assump* 
tion, first of a religious and then of a philosophical 
theory, guiding the more modern Praetor. Auguste 
Comte might have appealed to the change as illus- 
trating the transformation of a theological into a 
metaphysical conception. What has descended to so 
large a part of the modern world is not the coarse 
Roman law, but the Roman law distilled through the 
Jurisdiction of the Praetor, and by him gradually bent 
into supposed accordance with the law of Nature. The 
origin, therefore, of a body of law, regarded by some 
of the most civilised societies of mankind as the per- 
fection of reason, and spoken of by continental law- 
yers with what Englishmen at all events regard as 
extravagance of praise, is to be sought in this most 
ancient belief that law, custom, and judicature were 
all necessarily and naturally subject to correction by 
the supreme authority of the King. 
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I wish, however, to speak less of early Kings 
in general than of the early Teutonic or Grermanic 
King and of his relation to civil justice. Our 
own Queen Victoria has in her veins the blood of 
Cerdic of Wessex, the fierce Teutonic chief out of 
whose dignity English kingship grew ; and in one 
sense she is the most perfect representative of Teu- 
tonic royalty, as the English institutions have never 
been so much broken as the institutions of other 
Germanic societies by the overwhelming disturbance 
caused elsewhere by Roman law and Roman legal 
ideas. 

But, though this is true, there is no Community 
of which the early legal history is more obscure than 
ours, much as English and German leaming has 
lately done for it. Fortunately, for an account of the 
early relations of the Grermanic King to justice, we 
can tum to a monument of ancient Teutonic law 
constructed at a time when piratical chiefs from Jut- 
land and Friesland were beginning to work the over- 
throw of the Roman provincial administration in our 
island. This is the Salic Law, the oldest of the 
Teutonic codes, the oldest portrait of Germanic insti- 
tutions drawn by a Grerman. Scholars are now 
pretty much agreed that it belongs to the fifth 
Century after Christ, and that its preparation was 
prompted by the great codification of Roman law 
effected by the Emperor Theodosius II. Nothing is 
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more sin^lar than the delusion, so long and so 
obstinately entertained in Europe, that the Salic Law 
either was a System of rules, or at any rate comprised 
a set of rules, regulating the succession to thrones 
Änd crowns. In reality it deals with much humbler 
matters. It is concemed with the daüy life of the 
men who belonged to the confederation of German 
tribes called (it is not altogether known why) the 
Salian Franks. It deals with thefts and assaults, 
with cattle, with swine, and with bees, and above all 
with the solemn and intricate procedure which every 
man must foUow who would punish a wrong or 
enforce a right. It might be best described as a 
manual of law and legal procedure for the use or 
guidance of the free judges in that ancient Teutonic 
Court, the Court of the Hundred. It is written in 
phraseology which probably reflects accurately the 
way in which the Germans of the fifth Century spoke 
Latin. Some of the manuscripts of it contain inter- 
lineations in a very old Teutonic dialect which, 
under the name of the Malberg Gloss, still excite the 
strengest interest among philologists. With Kings 
it has nothing whatever to do, except so far as the 
King is concemed with the administration of justice. 
The famous passage which was once thought to justify 
bloody European wars, which caused the war of a 
hundred years between England and France, and 
which is still the basis of the theory of politics called 
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Legitimism, merely gives the wie of inheritanoe to 
landed property.* 

This Court of the Hundred, which administered 
the Salic law to the Salian Franks, was the most 
ancient of the organised Courts among the Germanic 
races. There were probably * natural ' prehistoric 
Courts which were older, such as the assemblies (or 
moots) of the various village communities, but the 
Hundred Court was the result of a deliberate attempt 
to fumish an alternative to violence and bloodshed, 
and it seems to have been practically universal among 
the Germanic tribes. It has bequeathed to this 
country a territorial description, the Hundred, or 
(as it is called in the north) the Wapentake ; and 
Mr. Gomme, in his interesting volume on * Primitive 
Folk Moots,' has traced many of the sites at which 
its open-air meetings were held. They seem to be 
particularly abundant in Norfolk and in the east of 
England. The Hundred Court, however, wa« not an 
institution which had great vitality in our country, 
since part of its powers seems at an early date to 
have gone over to the larger judicial body called the 
County or Shire Court, while another part went back 

* *De terra {Salicd) in mvUerein nuUa partio JunreditatU 
trangU* &c. The word • SalicÄ ' is certainly an Interpolation, as 
maj be seen at a glance from the tabular compariBon of the MSS. 
in the splendid edition of the Lex SaUca by Messrs. Kern and 
Hesseis. (London : Murray, 1880), L.S. 379 et seq. 
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again to the village communities under their newer 
name of Manors. 

As the Hnndred Court appears in the Salic Law, 
it looks at first sight like an entirely popidar tribunal 
with which royal authority has nothing to do. The 
judges are all the freemen living within the limits of 
the Hnndred. The President is elective and bears 
the name of the Thunginus or Thingman. I will say 
no more of its general characteristics than that it is 
intensely technical, and that it supplies in itself snffi- 
cient proof that legal technicality is a disease not of 
the old age, but of the infancy of societies. But it 
haÄ one remarkable peculiarity, that in a large chiss 
of cases whicn come before it, those based on contract 
or ownership, it does not enforce its own decisions. 
It may be suspected that, at a stUl earlier date, this 
Singular inability to discharge what seems to us the 
most distinctive fimction of a judicial tribunal ex- 
tended to all the decrees of the Hundred Court, what- 
ever might be their objeet. The explanation seems 
to be that the most ancient Courts deUberately es- 
tablished by mankind were intended to be what we 
should call Courts of Arbitration. Their great £unc- 
tion was to give hot blood time to cool, to prevent 
men from redressing their own wrongs, and to take 
into their own hands and regulate the method of 
redress. The earliest penalty for disobedience to the 
Court was probably outiawry. The man who would 
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not abide by its sentence went ont of the law, If he 
Ti-ere killed, bis kinsmen were forbidden, or were 
deterred by all the force of primitiTe opinion, from 
taking that Tengeance which otherwise would have 
been their duty and their right. 

Bat at this Tery point the Salic Law puts us on 

the traoe of one of the greatest Services which royal 

anthority has rendered to civil justice. At the first 

glance, the King appears to have nothing to do with 

the Court of the Hundred. He is merely repre« 

sented in it by a class of officers who collect bis share 

of the fines imposed — a very important part of tbe 

royal revenues. We find, however, that if the un* 

successful litigant in the Court had agreed to abide 

by the sentence, the King's officer would enforce it ; 

and even in the absence of such an agreement, if the 

litigant who had been successful went to the King 

in person and petitioned bim, the King would do bim 

justice in virtue of bis ultimate residuary autbority, 

These are the first feeble and uncertain steps of 

royal autbority towards tbe ascendency which in all 

Teutonic countries it bas gained over tbe primitive 

populär justice. It bas dwarfed and finally absorbed 

this justice, but then it bas conferred on it the faculty 

witbout which we can scarcely conceive it existing, 

The King bas nerved its arm to strike, and there 

seems no doubt that the process by which the whole 

force of tbe State is employed to enforce tbe com- 
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mands of the judge is the result of the contaet, ever 
growing in closeness, between the royal authority 
and the populär court. We possess in the Capitu- 
laries of the Frankish Kings some evidence of the 
further course of these relations between the King 
and the Court. After a while, the populär president 
of the Hundred Court, the Thingman, disappears, 
and his place is taken by the Grtf or Count, the 
deputy of the King. Royal authority is therefore 
constantly growing, and, as a consequence, we find 
that the Count will use the King's power to enforce 
all decrees of the tribunal, without reference to their 
nature, without previous agreement, and without 
appeal to the King's supreme equity. The presi- 
dency of the royal officer over the Court was the 
beginning of a separate set of changes by which the 
character of the old populär justice was profoundly 
changed. Everywhere in the Teutonic countries we 
find deputies of the King exercising authority in the 
ancient courts, insisting that justice be administered 
in the King's name, and finally adminißtering a 
simpler justice of their own amid the ruins of the 
ancient judicial structures fallen everywhere into dis- 
repute and decay. Such being the well-established 
consequences of the contaet between the Teutonic 
King and the Teutonic Populär Courts, it seems 
worth while inquiring what were the weaknesses of 
those Courts, what seeds of dissolution they con- 
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tained, and what there was in the King, even apart 
from this power, which made him their natural suc- 
cessor. 

Two forma of authority, the King and the Populär 
Assembly, are found aide by aide in a great number of 
the societies of mankind when they first ahow them- 
aelvea on the threshold of civilisation. The Populär 
Assembly and the Populär Court of Juatice are in 
principle the aame inatitution ; they are gatheringa 
of the fipeemen of the Community for different public 
purpoaea. The King SLspoUtical chief ia contraated 
with the Populär Aaaembly ; aa military leader he ia 
contraated with the host^ with the general body of 
fighting men ; with the Populär Court of Juatice he 
is contraated aa judge^ aa depoaitary of the apecial 
judicial authority which ia my aubject. I do not enter 
upon queationa, now much diaputed, whether the 
King or the Populär Aaaembly ia the older of the 
two, or whether they have co-exiated fi'om all time, 
and I will merely obaerve that the tendency of recent 
reaearch ia to aaaign the higher antiquity to the 
assembly of tribeamen. Taking it, however, aa a 
fact that the two authoritiea very generally appear 
together, we may remark a further law of progrcHs 
which they aeem to foUow. In auch communitiea aa 
thoae of which Athena and Rome are the great 
examplea — ^in that Avalled city which was the cradle 
of a large part of modern ideaa — the Organa of 
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freedom, as we shoiild say, continually increase in 
importance. The assemblies monopolise power. 
The King either disappears or becomes a mere 
shadow. But in communities spread over large 
Spaces of land, and without walled towns, it is the 
King who grows, and all populär institutions tend to 
&U into decrepitude. Are there, then, any reasons 
for thiß growth and decay, so far as regards the 
particular institutions with which we are concemed 
— judicial institutions? One source of weakness 
may, I think, be traced in the ancient populär insti- 
tutions, both judicial and political. This was the 
great number of men, and the large portion of every 
man's time, which they required for their efBcient 
working. Even in communities confined by the 
surrounding wall to moderate dimensions, we can 
see the difficulty of bringing up the people to the 
discharge of their public duties. Scholars will re- 
member the vermilion-stained rope which was 
dragged along the streets of Athens to force the 
Citizens to the place of assembly, and which exposed 
the laggard marked by it to a fine ; and their recol- 
lection will also dwell on the famous fee, the three 
obols, which was paid for attendance there and at the 
populär tribunal. Mr. Freeman, speaking of the later 
revival of Hellenic freedom in the collection of States 
united by the Achsean League (' History of Federal 
Government/ i. 266), has noticed the effect which 
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the bürden of attendanoe an poütacal duties liad m 
throwing political priTilege into a lew Iiands and 
thus in Converting democracies into aristocracie& 
Miich of ancient freedom was, in &cL lost throngli 
the yastness of the pajment in persan which it de- 
manded. In conunnrnties of the other dasa. tbose 
spread in villages over a great extent of countiy, the 
burdensomeness of public dnties must alwajs have 
been considerable, and must have become veiy great 
when their size increased throngh the absorption of 
many tribes in the same nadon. Some eTidence of 
this may be diseemed in the importance which dd 
Grermatiic law assigas to the sitnis or essoin^ a word 
which once puzzled English lawyers greatly, but 
which is of old German origin, and really signifies 
the ground of l^al excuse which a man may make 
for failing to discharge any duty in a populär 
Teutonic tiibunaL But the difficulty iß eaßily un- 
derstood in another way. Although its pedigree is 
much interrupted, our English jury is a survival of 
the old populär justice ; yet nobody even now, I 
suppose, receives a summons to attend a jury with 
perfect complacency. What, however, must the 
necessity for attendance have been when the place of 
meeting was at the other side of the hundred, or 
perhaps of the county, when there were no roads in 
England except the Roman roads, when the eastem 
counties were little better than a fen, and when the 
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Wealden of the south were really forests? Yet there 
is some ground for thinking that the bürden of 
attendance was lighter in England than elsewhere, 
On the Continent of Europe, so long as the Hundred 
Court had a genuine existence, and up to the time 
when it was converted into a limited Committee of 
Experts, we cannot trace any relaxation of the 
severe rule that every man of füll age and free mnst 
be present. But, even in this particular, the be^- 
nings of that representative System which has done so 
much to continue the English form of Teutonic liberty 
in life can be perceived specially characterising this 
country. From very early times the English Hundred 
and Shire Courts were attended not by every freeman, 
but by the Lords of Manors, and by the Reeve and 
four men representing each village orparish. Never- 
theless there can be little doubt that even in England 
the duty of attendance was feit to be very bürden- 
some. In the Confirmation of Magna Charta by 
Henry IH. in 1217, there is a provision that the 
County Court shall not meet more than once a month; 
and Mr. Stubbs (* Const. Hist.' i. 605) suggests the 
explanation that the sheriffs had abused their power of 
summoning special meetings of the court and fining 
absentees. He adds that it was the direct interest of 
the sheriffs to multiply the occasions of summons. 

This multitudinousness, if I may so describe it, of 
all Courts of Justice except those of the King, lasted 
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fiir down into the feudal period. Feudalism attaineil 

its greatest completeness in Franoe, and French hia* 

torians are astonished at the niunber of persona who 

^were required for the Organisation of a feudal Court 

of Justice. The principle is expressed in a phrase 

familiär to us, that every man must be tried by hi» 

peers, which originally meant that his judges wen> 

the entire body of persons standing in the sanie 

degree of relation with himself to sorae superior 

above. If a great vassal of the Crown had to be 

tried for treason or felony, all the great vaasalfl of the 

French Kings must assemble from all parts of the 

territories of which the French King was the overlord ; 

and it was precisely such a Court which deprived our 

King John of the fairest provinces of France. If, on 

the other band, a villein had to be tried, his poxivu 

were the villeins of the same seigneurie. The inevit- 

able result was that the French feudal Court» 

dwindled into bodies which confided all activc dutie» 

to a small committee of experts, and as thcse expert» 

were for the most part devotees of the Roman law, 

they exercised memorable influence in diffimmg 

notions of the absolute power of the King, and 

specially of hiß rightful authority over juntke, 

Quod principi placuü^ legis habet rigormt. — tbis wa« 

the central principle of the develoj>ed ßoman j uri»- 

pradence. 

It may thus be beüeved that the ancierat Germanic 

5 
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Populär Courts, and probably the Populär Courts of 
many other societies, feil into disfavour or decay, as 
communities of men grew larger by tribal inter- 
mixture, through the multitude of judges they in- 
cluded, and through the great difficulty of dischaig- 
ing judicial functions. The freeman who ought to 
have attended preferred to stay at home, sending his 
excuse or essoin for the neglect, and submitting to a 
fine if it were insufficient. The tribunals were thus 
ever changing into committees of legal experts, with 
a strong blas towards royal authority. Meantime we 
know from other evidence that the King and the 
King's justice were ever growing at their expense; 
and we may ask ourselves whether there was any- 
thing in the royal office and functions which gave 
them an advantage in this competition with the 
Populär Local Courts. The story of the struggle is 
far too long and intricate to be told here ; but the 
habits of the King gave him one advantage which 
there is some interest in pointing out, all the more 
because it is often overlooked. I do not suppose 
that, when a litigant put himself from the first into 
the Eang's hands, or appealed to the King over the 
head of the populär tribunal, he went to some royal 
residence, palace, or Castle. This would have been 
an aggravation of the difficulties of the populär local 
justice. It was not the litigant who went to the 
King, but the King who came to the litigant. I 
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believe upon a good deal of evidenoe* that these 
ancient kings were itinerant. traTellingorambulatoiT 
personages. When they became stationaiy, they gt^ne* 
rally perished. The primitive Kings of comniunities 
confined within walls« like the cid Athenian and the 
old Roman Kings, soon dropped out of sight. Per- 
haps, as Mr. Grote has suggested, they lived too much 
in fall view of their subjects for their hmnble State to 
command mnch respect when the belief in their 
sacredness had been lost. But the more barbarous 
King of communities spread over a wide territory was 
eonstantly moving about it ; or, if he did not, he too 
perished, as the Kings called the rois faim'ttnf^ of the 
Franks. K I were called upon to furnish the oldest 
evidence of these habits of the ancient King, I should 
refer to those Irish records of which the value is 
only beginning to be discemed, for, whatever may be 
Said by the theorists who explain all national charac- 
teristics by something in the race or the blood, the 
most ancient Irish laws and institutions are nothing 
more than the most ancient Grennanic laws and in- 
stitutions at an earlier stage of barbarism. Now, 

> See Grimm, BetUsche JRechtsaUerthümer I. 237. 'Erstes 
Geechäft des neuen Königs war sein Reich zu umreiten/ . . , 
Grimm quotes Gregory of Tours, 4, 14, ' Deinde ibat rex per civi- 
tates in drcuitu positaa.' He refers also to similar dutios of the 
Swedish King, and dtes the prayer of the Saxons to Henry IV. : 
'TJt totam in sola SazoniÄ sßtatem inerti otio deditus non transigatf 
sed interdum regnum suum circumeat.' 

k2 
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when Englishmen like Edmund Spenser first b^ao 
to put their observations of Ireland into writing at 
the end of the sixteenth Century, there was one Irish 
practice of which they spoke with the keenest indig- 
nation. This was what they called the ^cuttings' 
and * cosherings ' of the Irish chiefe, that is, their 
periodical cireuits among their tenantry for the 
purpose of feasting with their Company at the tenants' 
expense. It was, in fact, only a late survival of 
common incidents in the daily life of the barbarous 
Chief or King, who had no tax-gatherers to collect his 
dues, but went himself to exact them, living as a 
matter of right while he moved at the cost of his 
subjects. The theory of the Irish law was, though 
it is impossible to say how far it corresponded with 
the facts, that the Chief had eamed this right by 
stocking the clansman's land with cattle or sheep. 
We find a highly glorified account of the same 
practice in ancient records of the life and state of those 
Irish Chiefs who called themselves Kings. * The King 
of Munster,' says the ' Book of Rights,' * attended by 
the chief princes of his kingdom, began his visits to 
the King of Connaught, and presented to him 100 
steeds, 100 suits of military array, 100 swords, and 
100 cups ; in retum for which the said King was to 
entertain him for two months at his palace at Ana- 
chan, and then to escort him to the territories of 
Tyrconnell. He presented to the King of Tyrconnell 
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20 steeds, 20 complete aurmonrs, and 20 olonksii, for 

Tvliich the said King supported him and the nobility of 

Munster for one month, and afterivards escorteil hini 

to the principality of Tyrone.* The King of Munster 

is then descrihed as proceeding through Tyn^no, 

Ulster, Meath, Leinster, and Ossory, everywhoro bo* 

stowmg gifts on the rulers, and receiving entcrtain« 

ment in retum. I suspeet that the entertainnient is 

of more historical reality than the royal gifts. Tho 

practice, however, described with this splendour by 

the chronicler or bard, is plainly the sanic an tlio 

cutting and coshering which Spenser and otlior» 

denounce as one of the curses of Ireland, 

There is reason to believe that the Englinli KinjfH 

itinerated in the same way and mainly for tlie sanie 

purpose. The * Eyres ' of the Anglo-Saxon KingH are 

described by Palgrave in bis * Ilise of the JCngliHli 

Commonwealth ' (i. 286). The lawyer rnight HUHp(JCt 

the continuance of the practice from the corni^arative 

obscmity of some of the places at which Homa of the 

most permanently important of our oid HtainUm wcra 

enacted — Chirendon, Merton, Maribridge, Acton Itiir- 

nell. The novei-reader comes u[K>n a Hurvival of it in 

* Kenilworth/ for the p^ogreJ^ife« of h^) hUi a n4ßyi^4tiprn 

as Elizabeth were certamly d^rÄcended fr^nn th/^ 

itinerancy of her p^edece*^*y>rJ«, But th^:rr^; h ^A^i^if 

evidence of a ratLer nei£i;arkaJ>L^ kuj^L Two h;*t/yri<;i«l 

scholais, Mr. Evron atd tLf; kt^ -S;r T. l^^JjfftJA li^riy^ 
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have construeted from documentary testiraony ac- 
counts of the movement from place to place, during a 
long Space of time, of two of our English Kings, King 
Henry II. and King John. Neither of them of course 
iß a very ancient King, and in both there may have 
been a certain amount of native restlessness, but their 
activity, though it may have been excessive, was 
certainly not a new royal habit. I take the move- 
ments of King John for notice, because his reign 
makes an epoch not only in English political but 
in English judicial history. Sir Thomas Hardy's 
* Itinerary of King John ' gives the places at which 
that King is found to have stayed during every month 
of every year from 1200 to 1216, the regnant year 
then beginning on Ascension Day. I take almost at 
a venture May of 1207. On the Ist of May the King 
is found at Pontefract, on the 3rd at Derby, on the 
4th at Hunston, on the 5th at Lichfield, on the 8th 
at Gloucester, on the lOth at Bristol, on the 13th at 
Bath, on the 16th at Marlborough, on the 18th at 
Ludgershall, on the 20th at Winchester, on the 22nd 
at Southampton, on the 24th at Porchester, on the 
27th at Aldingboum, on the 28th at Arundel, on the 
29th at Knep Castle, and on the 31st at Lewes. The 
King must of course have made all these joumeys on 
horseback over a country scarcely provided with any 
roads except the Roman roads. But, again, I will 
take June in 1212, when the King goes to a more 
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distant and more impracticable tract of country. On 

June 4th he leaves the Tower of London, and on the 

28th is at Durham, having been in the meantime to 

Hertford, Doncaster, Richmond in Yorkshire, Bowes, 

Appleby, Wigton in Cumberland, Carlisle and Hex- 

ham. What is still more remarkable, he marches at 

much the same rate in Ireland, which was then as 

little known and as impassable a countiy as now are 

the wildest parts of the Sierra Nevada. He reaches 

Waterford with his troops from Haverfordwest on 

June 20th, 1210, and is back again at the end of 

August, having been at every place of importance in 

the south-eastem half of the country. It must be 

understood that I am not selecting periods in which 

the Bong's movements were exceptional or his activity 

greater than usual. This was practically his life 

durrng every month of every year of his reign. King 

John passes for an effeminate sovereign, but no com- 

mercial traveller of our day, employed by a pushing 

house of business, was ever, I believe, so incessantly 

in movement, and for so many successive years, with 

aU the help of railways. 

We are able to see how the itinerant King gradu- 
ally became a monarch of the modern type. The 
change may be attributed to the growth of the System 
of missif of itinerant deputies of the sovereign, his 
servants, as the English phrase was, in eyre. The 
first employment of the missi was much older than 
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the reign of King John on the Continent, and oon- 
siderably older in England. But, as is usual in such 
cases, one system did not all at once displace the 
other, and Kings, though gradually becoming' more 
ßtationary or sedentary, did not suddenly cease to 
niove about their dominions when they began to be 
represented by itinerant justices or deputies of their 
own. The transition, however, was hastened in our 
own country by the great constitutional change of 
which I wUl speak presently. 

But first of all let us notice how this ambulatoiy 
life of the ancient Teutonic King gave him an advan- 
tage, as a great judicial authority, over the ancient 
local Populär Courts which had possibly existed from 
time immemorial by his side. As I have explained, 
they contained in themeelves certain seeds of decay. 
Their numerous members had the strengest reasons 
for evading or slackly dischai^ing what must have 
seemed to them a most rigorous duty. They had to 
waste many days and to incur many dangers while 
travelling by forest and fen to the place of meeting. 
They had to acquaint themselves with all the circum- 
stances of the cases brought them without any of the 
aids of a modern Court of Justice. They had often 
to visit the scene of alleged acts of violence. They 
had not merely, like a modern Jury, to decide on 
questions of fact ; they had also to declare the law 
or usage and to pronounce the sentence. And then 
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after all this, they miglit themselyes be proceeded 

against for a wrongful jndgment, and even, according 

to the jndicial System of some communitiesy they 

miglit be callednpon to defend tbeir sentence in arms. 

A capitulaiy of Charles the Bald bids them go to 

Court armed as for war, for they might have to fight 

for their Jurisdiction ; and at a later date the oath of 

Service exacted by the feudal lord constanüy bound 

the vassal just as dosely to Service in Court as to 

Service in arms. The bürden on the poor man was 

so severe that the Church interfered in his favour, and 

a CouncU of the ninth Century protested against the • 

crudty of forcing the poor to do suit in Court. 

But whUe all these causes were weakening and 
emptying the Populär Courts, the King was con- 
«tanüy perambulating the country, canying with him 
that royal iustice which had never beeil dissociated 
fto.hLi<«U,dig^^e^ted.. TTe justice which 

^ A pasaage in an interesting book, DreVs Kcuhmir a/nd 
Jummoo, curionsly illustrates the character of the andent royal 
jtiriBdictiony and also one of the motives whioh prodaoed the 
King's activity in exerdsing it. Here is an aooount of what still 
goee on in the Gnria Eegis of the Maharajah of CashmerOi himself 
a sovereign mach more modern than the System he foUows. Gholab 
Smgh, the first of the dynasty which was establiahed by the 
Engliah in 1846, was (says Mr. Drew) 'always aoceceible, patient 
and ready to listen to oomplaints. He was much given to looking 
into detaÜB, so that the smallest thing might be brought before him 
iwd receiye his oonsideration. Wil^ the cufitomary offering of a 
mpee, any one conld get his ear ; even in a crowd one could catch 
his eye by holding np a rupee and calling out ** My Lord the King, 
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he dispensed was in the first place complete, since he 
nlways by his officers executed his own decrees. It 
was also irresistible, since he generally had with him 
the flower of the military strength of the country. 
It was probably purer than that of the populär 
tribunal, which was certainly not inaccessible to cor- 
ruption ; and it was more exact, for anything like 
precise legal knowledge was very much confined ta 
the experts who followed the King in his progresees. 
Moreover, in those days, whatever answered to what 
we now call the spirit of reform was confined to the 
Eing and his advisers ; he alone introduced compara- 
tive gentleness into the law and simplified its pro- 
cedure. Thus the royal justice was ever waxing 
while the populär justice was waning ; and from the 
ascendency which the first finaUy attained are in üfit 
descended most of the characteristics which we asso- 
ciate with the law, and which some theorists dedare 

a Petition I " He woald pounce down like a hawk on the manej, 
and, having appropriated it, woold patiently hear out the ped- 
tioner. Onoe a man after thisfetshion making his oompLunt, 
when the Mahaiajah was taking the rapee, dosed his hand on it 
and Said, '' No ; first hear what I haye got to say." Even this did 
not go bejond Gholab Singh's patienoe ; he waited tili the man had 
told his tale and opened his hand ; then, taking the money, he 
gave Orders aboat the case.' ' The dvil and criminal caseSy' it ia 
afberwards stated, ' have usually been previously inquired into by 
judicial offioers in the Courts of First Instanoe, and perhaps haye 
been adjudicated npon by the Court of Appeal ; but it is open to 
Buitors and complainants to try their fortune with the Maharajah 
himself.' 
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to be inseparable from it — ^uniformitj', inflexibility, 
and irresistibUity. 

It may almost be laid down that in England 
nothing whoUy perishes. The itinerant Eing is still 
represented among us by the Judges of Assize on 
Circuit ; the ancient Populär Court survives in the 
Jury, though in the last instance the line of descent 
is far dimmer and far more broken than in the first. 
When John reigned, the delegation of the royal 
authority to itinerant servants of the King for some 
purposes had long been known ; but one brauch of 
royal Jurisdiction, that over the Common Pleas, or in 
other words over the greatest part of the more im- 
portant civil litigation of the nation, was carried 
about with him by the King in those surprising pro« 
gresses of which I have spoken. Hence gradually 
arose a great abuse. In primitive times, when ques- 
tions were simple, the King as he approached each 
local centre in tum had perhaps no difficulty in de- 
ciding every case which came before him before he 
went away. But, as a more complex and wealthier 
Society arose, there was the greatest difficulty in 
getting the King, as it was called, to give the suitor 
a day. Sir Francis Palgrave has printed in the Hi^cond 
volumeof his * Rise of the English Commonwealth ' a 
most curious document, which is the account gi von by 
one Richard de Anesty of the troublc and clmrproN to 
which he was put in respect of a inixc^d civil wnrl 
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ecclesiastical ease which he had before the Archbishop 
of Canterbury and the King. Besides infinite vexa- 
tion from the Ecclesiastical Courts, he had to foUow 
Henry IL across the sea to France and up and down 
England before he could get his day. After reading 
this paper, we gain a vivid idea of the importance of 
the Provision in the Great Charter that the ' Common 
Pleas shall no longer foUow the King/ This is a great 
judicial epoch, marking a revolution in judicature ; 
and King John at once proceeded to illustrate the 
necessity for it. He sealed Magna Charta at Runny- 
mede on June 15, 1215, and before July 15 he 
had been over the whole of the south of England and 
again northwards as far as Oxford. Meantime the 
judges of the Common Pleas were sitting — aa they 
did ever since tiU the Court of Common Pleas was 
absorbed the other day in the High Court of Justice 
— at Westminster, and at Westminster only, 

With the sealing of the Great Charter the early 
history of the relation of the English King to civil 
justice comes to a close, and the modern English 
judicial System is established. It is distinguished in 
some respects from the corresponding Systems of the 
European Continent, though these too were results of 
the same general causes. It is the most highly cen- 
tralised system of judicial administration in the world, 
all the important branches of judicial business being 
localised in London, and a portion only diffused 



CHAP. Tl. THE KIXG AND EABLY OTIL JUSTICE. 189 

through the coontry by Judges in eyre, the old missi 
sent from the side of the King. The only considerable 
modification of these principles was made when the 
modern County Courts were established, courts ex- 
iremely unlike the old Shire Courts. These last have 
lefi the merest trace behind them, perhaps in some 
moimd now overgrown with trees which marks their 
ancient place of open-air meeting, perhaps in some 
trifling fine imposed on landholders for failing to 
attend a non-existent tribunaL Even with the ad- 
dition of the newer County Courts, the English 
judicial System has another feature peculiar to itself — 
the fewness of the judges employed in administering 
justice. 

If you look across the Channel to France, you 
find these characteristics reversed — comparatively 
little judicial centralisation, a large number of local 
courts, a multitude of judges distributed over the 
various tribunals. The French King, like the Eng- 
lish King, became the theoretical fountain of justice, 
but the eflfect was produced much more by the zeal 
with which expert lawyers trained in the Jloman law 
preached his authority than by direct supersession of 
the local courts by emissaries of his own. On the 
other band, the character of the law itself, however 
administered, was much more changed in France and 
on the Continent generally than in England. The 
Roman law gained everywhere a considerable, and 
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here and there a complete, ascendency over ancient 
eußtom, and the French Civil Code, the outcome of 
the Revolution, is only a Version of Roman juris- 
prudence. But, though much is obscure in ihe 
beginnings of what we Englishmen call the Common 
Law, it was undoubtedly in the main a version of 
Germanic usage, generalised by the King's courts 
and justices. Some savour of the ancient Opposition 
between the populär justice and the royal justice still 
clung about it, since we know that, theoretically 
administered in the King's name, it came at a much 
later date to be thought the barrier of populär liberty 
against assertions of prerogative by Tudor and Stuart. 
Meantime that residuary authority over law and 
justice, which was never in ancient times quite dis- 
Bociated from the King, survived the maturity of the 
common law. From this sprang the Jurisdiction of the 
Court of Chancery, which cannot be said to have ever 
been exactly populär, but which certainly owed what- 
ever unpopularity attached to it not to any supposed 
inherent badness, but to incidental vices, its dilatori- 
ness and its costliness. But then from this same 
residuary authority arose the criminal Jurisdiction of 
the Star Chamber, which has become with ordinary 
English historians a very proverb of judicial oppres- 
sion. The true historical difference, however, between 
the so-called equity of the Court of Chancery, and 
the illegalities and unconstitutionalities of the Star 
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Chamber^ is that one had its origin before the autho- 
lity whence it sprang had been seriously questioned, 
Tv-hile the other did not obtain an effectual Juris- 
diction tili its time had gone by. The depth of dis- 
credit into which Star-Chamber justice feil marks the 
dedine and fall of the Eing's beneficial influence over 
law. The royal judicial authority was once the most 
valuable and indeed the most indispensable of all 
reforming agencies, but at length its course was run, 
and in nearly all civilised sodeties its inheritance 
has devolved upon elective legislatures, themselves 
eveiywhere in the westem world the children of 
the British Parliament. 
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CHAPTER Vn. 

THEORIES OF PRIMITIVE SOCIETY. 

SoME years ago (in 1861) I published a work (on 
' Ancient Law ') which I described in the pre&ce as 
having for its chief object to * indicate some of the 
earliest ideas of mankind as they are reflected in 
Ancient Law, and to point out the relation of these 
ideas to modern thought.' It was not part of my 
object to determine the absolute origin of human 
Society. I have written very few pages which have 
any bearing on the subject, and I must confess a 
certain distaste for inquiries which, when I have 
attempted to push them far, have always landed 
me in mudbanks and fog. The undertaMng which 
I have followed in the work just mentioned, and in 
others, has been to trace the real, as opposed to 
the imaginary, or the arbitrarily assumed, history 
of the institutions of civilised men. When I began 
it, several years before 1861, the background was 
obscured and the route beyond a certain point ob- 
structed by ä priori theories based on the hypo- 
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thesis of a law and State of Nature. In endeavouring 
to get past this banier, I had occasion to point out 
the Claims of the so-called Patriarchal theory of 
Society to be considered a real historical theory ; 
that is, as a theory giving an account upon rational 
evidence of primitive or very ancient social order. 
The Patriarchal theory is the theory of the origin 
of sodety in separate families, held together by the 
authority and protection of the eldest valid male 
ascendant ; and, having dwdt on the peculiar import- 
ance of Roman law in investigations such as I was 
prosecuting, I insisted in a few pages of my book on 
the testimony to this theory supplied by the earliest 
records of Roman jurisprudence. We have not indeed 
knowledge of any working System of institutions in 
which the Family exactly corresponds to the primi- 
tive family assumed by the theory. The Roman 
law, as a working System, takes a view of Family 
and Kinship not very different from that accepted 
in modern societies, but we happen to have unusual 
ÜEu^ilities for ascertaining a very ancient condition of 
this law, and it is not possible to doubt that, when 
the law was in this State, the Family and the Ban- 
ship of which it took cognisance had for their basis 
the authority of the eldest msle ascendant. Other 
bodies of old usage and legal rule, less perfectly 
known to us than the Roman from the scantiness or 
the inferior quality of their materials, seemed to me 
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to suggest that a Family organised on the Patriarchal 
modd had been the near or remote antecedent of the 
Family which they reflected. The Hindu law ap- 
peared to me to suggest this very strongly. So did 
Slavonian law, as fer as it was known. Greek law 
seemed to point to the same conclusion, less dis- 
tinctly yet not very obscurely ; and, more doubt- 
folly, the ancient law of the Teutonic races. The 
evidence appeared to me very much of the same kind 
and strength as that which convinces the oompara- 
tive philolopst that a number of words in different 
Aryan languages had a common ancestral form in a 
now unknown ancestral mother tongue ; but I stated 
with some caution the opinion that, at that stage of 
the inquiry, * the difficulty was to know where to 
stop and to say of what races of mankind it was not 
allowable to lay down that the society in which they 
were united was originally organised on the patri- 
archal modd ' (' Ancient Law,' 123). My book was 
published in 1861, and delivered as lectures in the 
four or five previous years, and it is needless to 
Bay that, since then, all this evidence has been added 
to, re-examined, and placed in new lights. We now 
can discern something of the real relation which the 
sacerdotal Hindu law bears to the true ancient law 
of the race. Slavonian law and usage, chiefly known 
in 1861 from the books of Haxthausen, is becoming 
a more trustworthy subject of study through the 
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study ; but I do not print them without some reluc- 
tance, since, as will appear from remarks in the 
foUowing pages, I am not satisfied that the investi- 
gation has advanced far enough to admit of a very 
confident opinion. 

The Patriarchal theory of society is, as I have 
Said, the theory of its origin in separate families, 
held together by the authority and protection of 
the eldest valid male ascendant. It is unnecessary 
to add that this theory is of considerable antiquity. 
So far as we can judge, it first occurred to the 
great Greek observers and philosophical thinkers 
of the fourth Century before Christ. Plato (' Laws/ 
üi. 680) and Aristotle (' Politics/ i. 2) both enun- 
ciate it, the first briefly, the last with so much 
detail that little has been added in more recent 
times to his Statement of it. It may be proper here 
to remark that the theory was not founded by them 
on mere conjecture. They both profess to base it on 
actual Observation. Plato expressly says that forms 
of society, answering to the assumed original groups, 
survived in his day ; he calls them by the obscure 
name Svi'acrTctat (' chieftainships ; ' Jowett, * lord- 
ships'). Aristotle expressly appeals to the actual 
social State of * barbarians.' It should be noted that 
the opportunities of these observers were such as 
can never again recur. Living more than 2,000 years 
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ago, they were so much nearer the barbarism of the 
greater races ; the societies open to their Observation 
Tvere not the mere waifs and strays of humanity, but 
people of the same ethnical stock with themselves 
and ourselves, lagging, however, far behind the Greeks 
in civilisation. Aristotle, whom nobody I suppose 
-will deny to have been a good observer, had abundan| 
material for his conclusions. He was bom in the 
scarcely Hellenic city of Stageira. He passed much 
of his life at the semi-barbarous Court of Pella, where 
his father was physician to the Macedonian King. 
And he left a special treatise on ^ Barbarian Customs ' 
(vo/iifui ßapßapiKo)^ now unfortunately lost. 

The Patriarchal theory, during the dark ages, 
would have shared the fate of much eise in Greek 
speculation if it had not been kept alive by its corre- 
spondence with the Scriptural account of the Hebrew 
Patriarchs. But, in the 17th and 18th centuries, its 
place was taken by ä priori theories of the State of 
Nature which long satisfied curiosity as to the original 
condition of mankind. Its revival may be said to be 
owing to Niebuhr's discovery of the ' Commentaries 
of Gaius,' which, though not directly treating of 
ancient Roman law, enabled us to divide it into 
successive stages or strata, and gave us a singularly 
complete view of the earliest among them. I am not 
sure, however, that the appeal to Roman law has not 
done disservice with some minds to the Patriarchal 
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theoiy. It has encouraged the belief that it referred 
to a relatively advanced social order. Now Plato and 
Aristotle clearly intended to describe a highly bar- 
barous condition of the race. They both illustrate it 
by the Homeric story of the * Cyclops/ * who had 
neither assemblies for consultation nor dooms, but 
•ach exercised Jurisdiction over (issued dooms to) bis 
wives and chüdren, and they paid no regard to one 
another.' But the family groups contemplated by the 
theory are more than barbarous ; they are extremely 
savage, if the test be applied of analogy to the life of 
animals. The strongest and wisest male rules. He 
jealously guards bis wife or wives. All under his 
protection are on an equality. The stränge child 
who is taken under it, the stranger who is brought 
under it to serve, are not distinguished from the child 
bom under the shelter. But when wife, chüd, or 
slave escapes, there is an end to all relations with the 
group, and the kinship which means Submission to 
power or participation in protection is at an end. 
This is the family (to borrow Sir Greorge Cox's ener- 
getic expression) of the wild beast in his den. But 
when these several relations are decorated with the 
Roman technical names of Patria Potestas, Manus, 
Dominion, Adoption, Divorce, Agnation, Emanci- 
pation (which mean precisely the same things), an 
impression of recency is given which some minds are 
clearly unable to shake off. 
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modd or principle of an assodation of kindred. 
Whatever were the fact, all thought, langnage, and 
law adjusted themsdves to the assumption/ The 
theory, which deserves to be associated with the 
names of McLennan and Morgan, may be said in 
8ome sense to invert this account of the matter. It 
derives the smaller from the laiger group, not the 
larger from the smaller. Fomided, as was the 
Patriarchal theory, on Observation, but on Observation 
of the ideas and practices of the now savage races, it 
deduces all later social order from the miscdlaneous, 
unorganised Horde. I must confess that I do not 
find it easy to bring home to myself the nature of 
the original groups as conceived either by McLennan 
or by Morgan. But I think I may lay down that 
these assemblages are regarded as companies of men 
and women, in which the rdations of the sexes were 
wholly unregulated at first, but passed thiough 
various stages of limitation or restriction until the 
Family, Patriarchal or other, was reached. The 
modern social order is thus the result of a modified 
promiscuity. These two most original inquirers 
differ widely in their determination of the stages 
through which this course of devdopment passed. 
Totemism (or the origin of the conception of kinship 
in the mark placed by savages on their bodies), the 
slaughter of female children, woman-stealing, polyan- 
dry (or a plurality of recognised husbands), and the 
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well-known Levirate, play a great part in the System 

of Mr. McLennan. Consanguine Marriage, Punaluan 

Marriage (or the intermarriage of brothers as a group 

with sisters as a group), and Classificatory Relation- 

ship (or the confusion under the same general view 

and name of all members of the tribe belonging to 

the same generation) are all-important to Mr. 

Morgan's theory. But both agree in considering 

hmnan society as beginning in promiscuity, and as 

continuaUy modified by its progressive regulation, as 

b^inning in the Horde and as gradually lifting itself 

tili the Family was reached. Both writers seem to 

me to hold that human society went everywhere 

through the same series of changes, and Mr. 

McLennan at any rate expresses himself as if all 

these stages could be clearly discriminated from one 

another, and the. close of one and the commencement 

of another announced with the distinctness of the 

clock-bell, telling the end of the hour. 

Before I go further, I think it usefiil to remark 
that the point at issue seems to me capable of being 
more simply stated than it usuaUy is by these writers 
and their followers. The chief or the one piece of 
•evidence obtained fipom now savage sodeties, which 
points to an original promiscuity, is their habit of 
tracing relationship for some purposes through females 
only. When,however, the inference from this charac- 
teristic is stated to be that ' the exogamous totem- 
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CHAPTER VIL 

THEOBIES OF PRIMITIVE SOCIETY. 

SoME years ago (in 1861) I published a work (on 
* Ancient Law ') which I described in the prefece as 
having for its chief object to ' indicate some of the 
earliest ideas of mankind as they are reflected in 
Ancient Law, and to point out the relation of these 
ideas to modern thought.' It was not part of my 
object to detennine the absolute origin of human 
Society. I have written very few pages which have 
any bearing on the subject, and I must confess a 
certain distaste for inquiries which, when I have 
attempted to push them far, have always landed 
me in mudbanks and fog. The undertaking which 
I have foUowed in the work just mentioned, and in 
others, has been to trace the real, as opposed to 
the imaginary, or the arbitrarily assumed, history 
of the institutions of civilised men. When I began 
it, several years before 1861, the background was 
obscured and the route beyond a certain point ob- 
structed by ä priori theories based on the hypo- 
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thesis of a law and State of Nature. In endeavouring 
to get past this barrier, I had occasion to point out 
the Claims of the so-called Patriarchal theory of 
Society to be considered a real historical theory ; 
that 18, as a theory giving an account upon rational 
evidence of primitive or very ancient social order. 
The Patriarchal theory is the theory of the origin 
of Society in separate families, held together by the 
authority and protection of the eldest valid male 
ascendant ; and, having dwdt on the peculiar import- 
ance of Roman law in investigations such as I was 
prosecuting, I insisted in a few pages of my book on 
the testimony to this theory suppHed by the earliest 
records of Roman jurisprudence. We have not indeed 
knowledge of any working System of institutions in 
which the Family exactly corresponds to the primi- 
tive fiwnily assumed by the theory. The Roman 
law, as a working System, takes a view of Family 
and Kinship not very different from that accepted 
in modern societies, but we happen to have unusual 
fEU^ilities for ascertaining a very ancient condition of 
this law, and it is not possible to doubt that, when 
the law was in this State, the Family and the Kin- 
ship of which it took cognisance had for their basis 
the authority of the eldest male ascendant. Other 
bodies of old usage and legal rule, less perfectly 
known to us than the Roman from the scantiness or 
the inferior quality of their materials, seemed to me 

o 
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to suggest that a Family organised on the Patriarclial 

modd had been the near or remote antecedent of the 

Family which they reflected. The Hindu law ap- 

peared to me to suggest this very strongly. So did 

Slavonian law, as far as it was known. Greek law 

seemed to point to the same conclusion, less dis- 

tinctly yet not very obscurely ; and, more doubt- 

fully, the ancient law of the Teutonic races. The 

evidence appeared to me very much of the same kind 

and strength as that which convinces the oompara- 

tive philologist that a number of words in different 

Aryan languages had a common ancestral form in a 

now unknown ancestral mother tongue ; but I stated 

with some caution the opinion that, at that stage of 

the inquiry, * the difficulty was to know where to 

stop and to say of what races of mankind it was not 

allowable to lay down that the society in which they 

were united was originally organised on the patri- 

archal modd ' (' Ancient Law,' 123). My book was 

pubUshed in 1861, and delivered as lectures in the 

four or five previous years, and it is needless to 

say that, since then, all this evidence has been added 

to, re-examined, and placed in new lights. We now 

can discem something of the real relation which the 

sacerdotal Hindu law bears to the true ancient law 

of the race, Slavonian law and usage, chiefly known 

in 1861 from the books of Haxthausen, is becoming 

a more trustworthy subject of study through the 
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labours of Prof. BogiSid. The earliest monuments 
of German law have been repeatedly fought over by 
earnest controversialists, with no very certaiii result. 
The Irißh Brehon law, once inaccessible, is gradually 
becoming known to students of archseology . Still, if 
the mquiry were to be confined to the andent insti- 
tutions of the group of societies which I examined 
more than twenty years ago, I should maintaiii the 
conclusions which I reached, subject only to some 
qualifications which are suggested in the first four 
chapters of the present work. But much testimony 
of an altogether new kind has been obtained, since T 
wrote, from the ideas and usages of societies which 
live in a condition of barbarism or savagery, and the 
two zealous inquirers, now lost to us, J. F. McLennan 
and L. H. Morgan, who have put this testimony into 
Order, have been led by it to form opinions on the 
primitive or very early condition of human society 
which they themselves at all events consider to be 
quite inconsistent with the Patriarchal theory. I am 
desirous of stating in what light I see these new facts 
and theories, and of showing at the same time that I 
have not neglected the friendly chaUenge to examine 
them which Mr. J. F. McLennan addressed to me in 
the preface to his * Studies in Ancient History.' I 
trust that the general considerations to which I have 
been conducted may öbtain some attention from per- 
sons more versed than I am in this special line of 

o 2 
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to the imperfection of the archaeological record. 
' What were the motives,' I asked in my ' Ancient 
Law' (p. 270), * which originally prompted men to 
hold together in the f amiiy union ? ' * To such a 
question/ I answered, ^ Jurisprudence unassisted by 
other sciences is not competent to ^ve a reply/ 
This anticipation of aid to be expected from biological 
science has been fdlfilled, and it is remarkable that^ 
while the greatest luminary of ancient science invented 
or adopted the Patriarchal theory, the greatest name 
in the science of our day is associated with it. Mr. 
Darwin appears to me to have been conducted by his 
own observations and studies to a view of the primi- 
tive condition of mankind, which cannot be dis- 
tinguished from this theory. * We may conclude 
(' Descent of Man,' ii. 362) from what we know of 
the passions of all male quadrupeds that promiscuous 
intercourse in a State of nature is extremely im- 
probable. . . . If we look far enough back in the 
stream of time, it is exceedingly improbable that 
primeval men and women lived promiscuously to- 
gether. Judging from the social habits of man as 
he now exists and from most savages being poly- 
gamists, the most probable view is that primeval men 
aboriginaUy lived in small communities, each with 
as many wives as he could support or obtain, whom 
he would have jealously guarded against aU other 
men. ... In primeval times men . . . would pro- 
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bably have lived as polygamists or temporarilj as 
monogamists. . . . They would not at that period 
have lost one of the strongest of all instincts, common 
to all the lower animals, the love of their yoraig 
oflFspring' (p. 367). With bis usnal candora- Mr. 
Darwin admits, though with some hesitation, the 
conclusions of writers who have foUowed a different 
path of inqniiy from hia, but he thinks that the 
licentiousness attributed to savages belonged to a 
* later period when man had advanced in bis intellec- 
tual powers but retrograded in bis instincts.' 

It must be remembered that a difference in the 
nature of the sexual union, answering to the diflference 
of view separating the Patriarchal theory from its 
opposite, runs through the whole animal world ; and, 
under such circumstances, considering the extreme 
ßcantiness of the archaeological evidence, it would 
seem reasonable to call in the testimony of those who 
have made the animal world their study. When 
man had most of the animal in bim^ he belonged to 
the highest animals ; and this is the consideration 
which gives such importance to Mr. Darwin's opinion. 
It would be possible to deny, or to shrink from, 
the absolute conclusion reached in the book (the 
'Descent of Man ') in which this opinion is stated ; 
and yet it would remain a most wonderful magazine 
of fects, pointing to the prodigious influence of sexual 
jealousy in the animal world, a force increasing in 
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intensity as the animal ascends in the scale, and 

compelling the sexes to associate in groups closely 

analogous to those in which Plato and Aristotle 

conceived primitive men to be united. The fbreign 

labonrers in the field which McLennan and Morgan 

have occupied with us, have mostly had the advantage 

of biological training ; and they seem all to have 

formed the same conclusion as Mr. Darwin. Dr. 

Letoumeau, whose very ftdl and very valnable com- 

pendium of the facts of savage life contains a protest 

against the modern English theories as prematore,^ 

is quite clear as to the nature of the primitive femilj- 

* Nos primitifs ancötres errferent alors dans les forfets, 

par petita groupes, compos^s chacun du p^re (du male 

plutöt), de sa ou de ses femmes, des jeunes ; le tont 

formant une association temporaire sous Tautorite 

patemelle ' (Letoumeau, ^ La Sociologie,' p. 379). 

Dr. Le Bon (' L'Homme et les Soci^t^s/ ü. 284) 

strongly denies that the State of promiscuity could 

be the earliest State of mankind. * Dans les soci^tös 

des animaux qui se rapprochent le plus de notre 

^ Ces faits et bien d'autres prouvent combien il est pr^mataz^ 
aujoord'hui de pr6tendre formuler des IoIb aociologiquesy pr^dses 
et n'goureuses, oomme des lois scientifiques. Bassembier des fidts^ 
les grouper, et hasarder prudemment quelques thdories g^n^ndes, 
sujettes k r^vision : voil^ k peu pr^ tout ce que nous pouvonsnous 
permettre dans nos essais de sociologie (Letoumeau, p. 320). La 
prudence du serpent est la vertu qu'il ne faut pas se lasser de le- 
commander aux sociologistes de nos jours (p. 332). 
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espece, noas Yoyons TaiuiuaL monogame ou polj« 
game, toujoors jalorix de ses prSrogatives sexuelles, 
les d^fendre avec Tenergie pendant le temps plus ou 
moins long que dwre son union. c'est-a-dire au moins 
pendant la pdiiode ntkressaire pour Clever ses petit^i/ 
There can be no question that this is the result 
arrived at whenever the higher animals are strong 
enough to give ftiU rein to sexual jealousy, But 
sexual jealousy, indulged through Power, might 
serve as a definition of the Patriarchal Family. 

If, however, the human race may still be believed 

to have started with the Patriarchal Family, how are 

we to explain the many remarkable phenomena of 

savagery and in&nt civilisation for the first time 

noticed by McLennan and Morgan, and woven by 

them into rival theories of the original condition of 

mankind? The inference that they point to an 

absolute promiscuity must be received with the 

greatest hesitation, both for Mr. Darwin's reasons 

and because the evils which such a condition would 

draw with it would possibly lead to the extinction 

or the dangerous weakening of the societies which 

practised it. But it cannot be doubted that these 

phenomena do suggest such a relation of the sexes 

as may be supposed to leave the patemity of chil- 

dren in much uncertainty. The explanation appears 

to me to lie partly in Mr. Darwin' s conjecture that 

these phenomena belong to a * later period when man 

p 
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had advanced in bis intellectual power but retro- 
graded in his instincts/ and parüy io McLennan's 
hypothesis of a great (and, he appears to think, an uni- 
versal) deficiency of women in the primitive groups 
of men. It is not hard to see that the cause assigned 
by McLennan for the phenomena is a vera causa — it is 
capable of producing the effects. We must remember 
that the monogamy now practised by the greatest part 
of mankind (and even by the so-called polygamous 
races) is closely connected with a primary natural 
fact, the near equality of the two sexes in numbers. 
The idle conjectures which were once common as to the 
preponderance of male and female births have been 
set aside by Observation, which shows that these 
births are as nearly as possible equal in number. At 
the same time, in setüed modern communities, the 
number of grown women is, on the whole, in excess 
of the number of grown men, because of the more 
rapid exhaustion of the males through war or dan- 
gerous adventure. Let us, however, for a moment, 
and for the sake of argument, assume that balance 
to be very seriously disturbed. Let us suppose a 
Community in which for long periods together there 
is a large excess of females over males. There is no 
question that monogamy might be substantially 
maintained in such a Community, by the precepts of 
some widely diffused religion, or by a morality 
derived from some former age or &om some extemal 
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sotirce ; bnt on tlie whole we should expect that 

such a Community would, in some of it8 parts, be 

polygamons. Again, let us make the connter-hypo- 

tbesis and snppose a population in which there is 

an excess of males over females. Here again the 

Family, as we xmderstand it, the Family fomided on 

monogamy, might be long preserved by the power- 

ful sanctions of religion, morality, or law ; but 

nobody would be smrprised that the practices wit- 

nessed to as prevailing among savages, had here 

established themselves now or at some former time, 

that morality and law had adjusted themselves to 

social habits, and that explanations of them or 

justifications of them were even to be fomid in 

religion. Institutions savouring of such a social 

condition might stUl be in existence, though they 

had lost all reality, and though the natural balance 

of the sexes had been restored, since the mere sur- 

vival of an institution proves nothing as to the 

length of time which may have elapsed since it was 

produced by circumstances. 

Now that, during a large part of human history, 
portions of the human race have suifered from a 
disproportion of females as compared with males, is 
in a high degree probable. McLennan, as is well 
known, explained it by the virtually universal preva- 
lence of infanticide, confined to female children. 
This Position was not accepted by Morgan, and, if 

p 2 
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asserted of tlie whole human race, has generally been 
considered as not credible. Nevertheless it may well 
be believed that under imfavourable circumstances 
savage men have constantly prevented their weaker 
oflFspring fix)m living. But there are many other 
causes of the disproportion of the sexes which dis- 
close themselves in the twüight of history. A great 
part of the race, when we first obtain a glimpse of it, 
is in a state of movement. Portions have been tom 
away from larger aggregates and are wandering £ar 
and wide, either pressed by enemies or searching for 
more abundant food. No commmiity, when first 
Seen by the historian, can be certainly said to occupy 
its original seat. It is in a high degree likely that 
tliese wandering bodies included more men than 
women. There is evidence that some of the islands 
of the Pacific were populated by boat-loads of men 
and a few women, and it would be no very violent 
conjecture that the aborigines of Australia and 
America originally reached their present homes with 
the sexes in this proportion. 

It is needless to say what would be the character 
of the institutions which would establish themselves 
under such circumstances. In fact, it may be said to 
have been the usages of the Australians and American 
Indians which respectively suggested the theories of 
McLennan and Morgan, and it is singular how often, 
wherever a dim glimpse of similar institutions is 
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caught elsewhere, it is amid societies originally settled, 
like the Irish, by Wanderers over the sea. An even 
more active cause of inequality between the sexes 
must have been war ; and we may freely admit the 
importance and significance of those practices of 
woman-stealing on which McLennan dwells so 
emphatically, if only we remember that, if some 
communities lost their women through defeat, others 
must have gained through victory. I will call 
attention to one striking monuraent of the scale on 
which this loss and gain occurred, which has not 
been much noticed. It is an Egyptian inscription, 
on the reverse of a stele in the Berlin Museum, 
commemorating the results of a conquering expe- 
dition. 

Line 20. I sent my bowmen against the foes in 
the town of Makhenunem. They smote it and made 
a great slaughter, taking all the women prisoners 
and all the beasts of bürden — 505,349 Bulls, and 
Women 2,236. 

Line 25. I made a slaughter among all that 
were the chief of the Land of Lobardu. All the 
gold he had, Bulls 203,346, Homed Cattle 603,108. 
All the women who were spared, the chief gave us. 

Line 27. I sent my soldiers against Arrosa. I 
made a great slaughter, taking all the women 
prisoners. Bulls 22,110. All the women. 
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Line 29. From Makhisherkert, I took all the... 
men? All the women. 

Line 32. I made a great slaughter against those 
with the chief of Tamakliv. I took all their wives, 
aU their horses. BuUs 35,330. 

In all this inscription, which is a long one, there 
is only one line which may be thought to speak of 
taking the men alive, and there the reading is doubt- 
ful. With other records of ancient warfare, it leaves 
on my mind no doubt that the common rule of tribal 
victory was to take only the women. The men 
escaped or were slain ; but the women and perhaps 
the children were spared for servitude, and this seems 
to be the point of the weU-known exhortation of 
Greek generals to Greek soldiers on the eve of batüe. 

I think then that it must be allowed to be more 
than probable that, since the appearance of mankind 
on the earth, an indefinite portion of the race has 
suffered at different times from a serious infeiiority 
in nimibers of women to men. It must fdrther be 
acknowledged that the advance in intelligence of 
which Darwin speaks would lead men to establish 
institutions in confonnity with this proportion be- 
tween the sexes, if only for the purpose of keeping 
within bounds that sexual jealousy which could not 
fail under such circumstances to produce, if unre- 
strained, a perpetuity of violence and bloodshed. It 
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muBt be admitted that the tendency of such institu- 
tions would be to arrange men and women in groups 
very unlike those in which, according to the biolo- 
gists and according to the Patriarchal theory, they 
were originally combined. K however it be impossible 
to say what portion of the human race has suffered 
from this disproportion between the sexes — ^if we are 
unable to deny that some firagments of the vast 
aggregates of men speaking languages of the Aryan 
and Semitic Stocks may conceivably at some time or 
other have had this experience — what use, it may be 
asked, is there in insisting on the Patriarchal theory 
as expressing the primitive grouping of mankind? 
I answer that there is the greatest use ; and that, 
unless we bring home to ourselves all that is implied 
in the Patriarchal theory, it is impossible to under- 
stand a number of phenomena which McLennan and 
Morgan leave unexplained or explain unsatisfactorily . 
The Patriarchal theory in the first place fixes on 
Power, the Power of the strong man, as the principal 
formative cause of the groups within which the 
conception of kinship first grew up. The counter- 
theories assume the abeyance, during long ages, of 
Power. On this, beyond noting the improbability of 
the assumption, I will merely now remark that 
the only source known to us of new forms of kinship 
is Power. It is a special form of Power, that called by 
jurists Sovereignty, which has created the modern 
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Kinsilip known as Nationality, which enables us to 
speak of EngUsliinen, Frenchmen, Australians, Ame- 
ricans. In the next place the Patriarchal theoiy 
supposes that the motive which led to the exertion 
of power was sexual jealousy. The counter-theories 
assume the abeyaace during long ages of sexual 
jealousy. Now it is of course possible to believe, 
upon sufficient evidence, that the passion which caused 
the wrath of Achüles and the agony of Othello was 
unknown to men originally, or was neutralised by the 
countervaUing pressure of circumstances ; but if it be 
once believed that this passion, which is one of the 
mightiest of the forces acting on man in the height of 
bis moral strength and the plenitude of bis intellec- 
tual vigour, was also one of the most uncontroUable of 
his instincts when he had most of the animal in bim, 
the whole of the recently observed phenomena appear 
to me to show themselves in a light materially differ- 
ent from that in which the observers have seen them. 
The Student, then, of social archaBology who is 
called upon to believe that the Family constituted by 
sexual jealousy indulging itself through Power is of 
modern origin or of rare occurrence, will be very 
rigorous in his scrutiny of the evidence presented to 
him.^ He will be cautious in accepting a statement 
about savages, or an Interpretation of a ^ survival ' in 

^ See Note A to tbis Chapter, on the * Audaman Islanders.' 
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a System of institutions, which is primd faeie at 
^ariance with observed facts of human nature. 

Admitting it to be probable, as he is bound to do, 
that some portions of mankind have at some time 
l^een united in groups, which included considerably 
fewer women than men, and allowing that this 
scarcity of women would probably result in such 
institutions as the tracing kinship through descent 
from females, he will see reasons for thinking that the 
condition out of which these institutions arose could 
not, as a general rule, be more than temporary. A 
tribe m which the women were for a very long period 
inferior in number to the men would be at a great 
disadvantage compared with tribes in which the sexes 
were on a near equality. It would be liable to infecun- 
dity, possibly from disease, certainly from the relative 
fewness of births from a small number of mothers. 

Again, he will understand better than the re- 
cent inquirers how it was that all the societies 
which, if I may use the expression, attained to any 
degree of respectability, recovered at last what he 
wiU believe to have been the original condition of 
the Family. Nothing is more unsatisfactory in the 
writings of McLennan and Morgan than their ac- 
count of the recognition of Patemity. Morgan 
seems almost to suppose that it was introduced by 
populär vote. McLennan expressly suggests that 
it arose from a custom of putative fathers giving 
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presents to putative children. Bat the trath iß that a 
great natural force must always have acted, and must 
be BtiU acting, on these aberrant fonns of society, 
tending always to make the most powerful portion of 
each Community arrange itself in groups, which admit 
of the recognition of fatherhood, and the indulgence 
of the parental instincts. And thus reasons appear 
why it is that, when the Family does reappear, it 
reappears not as the modern Family, but as the 
Fa^y in which Kin^hip i. blended Jth Power, ^d 
why it is that the Family so often discloses itself as 
an institution of aristocracies, not of slaves, nor even 
of dependents. 

He too who is alive to the nature of this great 
emotional force, ever acting upon the class of societies 
of which I have been speaking, will be slow to believe 
that they recovered all or much of their original con- 
dition by a series of changes identically the same. 
He wiU rather suspect that the stages of recovery 
were infinitely various. Thus he will be indifferent 
to many or most of the points of controversy between 
the school of McLennan and the school of Morgan, 
and wiU be inclined to think that there has been 
room, not only for two, but for many courses of 
modification and development, each proceeding within 
its own area. So far as I am aware, there is nothing 
in the recorded history of society to justify the belief 
that, during that vast chapter of its growth which is 
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whoUy unwritten, the same transformations of social 
Constitution succeeded one another eveiywhere, uni- 
formly if not simultaneously. A streng force lying 
deep in human nature, and never at rest, might no 
doubt in the long run produce an uniform result, iu 
spite of the vast varieties of circumstance accompany- 
ing the stem struggle for existence ; but it is in the 
highest degree incredible that the action of this force 
would be uniform from beguming to end. 

Lastly, if we consider the weight of argument 
and evidence to be in fiivour of the commencement of 
human society in Patriarchal (or Cyclopean) famUies, 
we shall thiuk it not only not incredible but highly 
probable that certain communities which have sur- 
vived to historical times have grown without Inter- 
ruption out of their original condition. ' In most of 
the Greek States and in Rome,' I wrote in ' Ancient 
Law' (p. 128), 'there long remained the vestiges of 
an ascendiog series of groups out of which the State 
was at first constituted. The Famüy, House, and 
Tribe of the Romans may be taken as the tjrpe of 
them, and they are so described to us that we can 
scarcely help conceiving them as a series of concentric 
circles which have expanded from the same point. 
The elementary group is the Family, connected by 
common subjection to the highest male ascendant. 
The aggregation of Families forms the Gens or House. 
The aggregation of Houses makes the Tribe. The 
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aggregation of Tribes constitutes the Commonwealtli. 
Are we at liberty to foUow these indications and to 
lay down that the Commonwealth is a collection of 
persons united by common descent from the progeni- 
tor of an original family ? Of this we may at least 
be certam, that all ancient societies regarded them- 
selves as having proceeded ifrom one original stock/ 
Antecedently, is it necessary to assume that sudi 
societies passed through a stage of promiscuity, more 
or less modified ? That would depend on the cir- 
cumstances in which they were placed. If they 
suffered from a scarcity of women, such phenomena 
as polyandry and a tracing of kinship through women 
would probably show themselves, and at any stage of 
social growth. But some communities of men mast 
always have been stronger, cleverer, more fortunately 
placed than others — must have had fewer motives 
than others for killing their female children, and more 
success in carrying away the women of other tribes. 
The great reason for antecedently doubting the 
alleged evidence of promiscuity in the branches of 
the Aryan race is that, as it has been the most suc- 
cessfiil, so it must have been one of the strongest 
of races. Of course the significance of some pieces 
of this evidence cannot fairly be denied, nor can 
it be thought very unlikely that some of the divi- 
sions of this race which waudered furthest, or some 
of the more savage commimities which adopted its 
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tOBgue, feil for a while into a more or less modi- 
fied promiscuity. But the whole question must be 
decided by the preponderance one way or the other 
of the not very plentiful evidence. Only let it be 
clearly imderstood what the problem is. I have 
recently stated it in the following words : * ^ The 
greatest races of mankind when they first appear to 
US show themselves at or near a ßtage of development 
in which relationship or kinship is reckoned exglu- 
sively through males. They are in this stage ; or 
they are tending to reach it ; or they are retreating 
fix)m it, Many of them, in certain contingencies, 
generally rare or remote, give women and the de- 
scendants of women a place in succession ; and the 
question with modern inquirers is whether the place 
thus assigned to them is the survival of an older bar- 
barism, now exemplified in savage races, which traced 
kinship exdusively through females, or whether it 
results from the dissolution, under various influences, 
of " agnatic " relationship, that is, of relationship 
through males only/ The 'influences ' in question (I 
have elsewhere shown) were in the case of the Koman 
law, that of the PraBtorian equity, and in the case of 
the sacerdotal Hindu law, the influence of Eeligion. 

I have yet a few words to say on a topic which 
owes the importance and interest now commanded 
by it almost entirely to the labours of Mr. J. F. 

• Vide Chapter V. above, p. 149. 
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McLeiinan. He is the author of the terms ' Exogam y * 
and ' Endogamy ' ; the first signifying the practice of 
taking wives exclusively beyond the limits of a par- 
ticular tribal circle ; the last indicating the custoixi of 
manying within that circle. The fiact that certain 
ancient races extended their prohibitions of intermar- 
riage far beyond the narrow boundaries of our Table of 
Prohibited Degrees — that, theoretically at all events, 
they forbade a man's manying any woman whoee 
descent from the same ancestor with himself was 
ascertainable — was not unknown to students of Hindu 
law ; but Mr. McLennan was the first to point önt 
the wide prevalence of these prohibitions among bar- 
barous societies and their connection, among savage 
races, with the System of reckoning kinship through 
women. The first remark which I have to make 
on these discoveries, which are closely interwoven 
with Mr. McLennan's theory of social advance, is, 
that it does not seem to me certain that the terms 
^ exogamy ' and * endogamy ' can be directly opposed 
to one another. Is there any society which is not at 
the same time ' exogamous ' and ' endogamous ' ? 
Let US fix our ideas, as it is always desirable to do, 
by looking at the ancient Eoman law. Any marriage 
of a Roman Citizen within a circle not widely different 
firom that traced by our own Table of Prohibited 
Degrees was invalid ; and the chüdren of such a 
marriage would be illegitimate. Bat again, any 
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marriage of a Roman Citizen with a woman who was 

not herseif a Roman Citizen, or who did not belong to 

a Community having the much-valued and always ex- 

pressly conferred privilege of connubium with Rome, 

w^as also invalid ; and no legitimate children could 

1)6 bom of such a marriage. Thus Roman society 

was both exogamous aad endogamous ; there was 

"both an outer and an inner limit. The double rule 

is found in the Hindu law. A Hindu may not marry 

a woman belonging to the same gotra^ all members of 

the gotf^a being theoretically supposed to have de- 

scended from the same ancestor ; but then he miuft 

marry within his own caste. Here again, therefore, 

there is the outer and the inner limit. I do not pre- 

tend that the point is proved by the evidence respect- 

ing the great number of savage or barbarous tribes 

which have been shown to have an extended *ex- 

ogamy.' My Suggestion in fact is that the outer 

limit within which a man must marry has been 

overlooked through the interest excited by the long 

unnoticed exogamous prohibition ; and I wish to urge 

that the subject requires re-investigation. I myself, 

though not a professed inquirer in this field, have re- 

peatedly found indications of the outer or endogamous 

limit. Thus there are in China large bodies of related 

dansmen, each generally bearing the same clan-name. 

They are * exogamous * ; no man wül marry a woman 

haviug the same dan-name with himself ; and much 
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has been made of this fact. But one of a group of 
earnest inquirers, who are investigating Chinese social 
phenomena on the spot, Mr. Jamie^on, has foond 
that they are endogamous also. * Externally th^ 
are endogamous-they i^fase mamage with any 
surrounding tribe ; intemally they are exogamous ; 
they refuse mamage with anyone whose mimame 
shows him to be of the same stock ' ('China Review/ 
vol. X. No. 2). 

These limits, outer and inner, may stül be dis- 
cemed in the most civilised Western societies. On 
the one hand, ' exogamy ' is enforced by law. There 
are always some of his near kin whom a man may not 
marry. The law rests partly on considerations of 
physiology and partly on considerations of religion, 
religion and physiology not being, however, quite 
agreed as to what should be the proper Table of Pro- 
hibited Degrees. On the other, the outer or endoga- 
mous Umit, within which a man or woman must 
marry, has been mostly taken under the shelter of 
fashion or prejudice. It is but faintly traced in Eng- 
land, though not whollyobscured. It is (or perhaps 
was) rather more distinctly marked in the United 
States, through prejudices against the blending of 
white and coloured blood. But in Germany certain 
hereditary dignities are still forfeited by a marriage 
beyond the forbidden limits ; and in France, in spite 
of aU formal mstitutions, marriages between a person 
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belonging to the noblesse and a parson belonging to the 
bourgeoisie (distingoished roughly from one anoiher 
by the particle *de') are wonderfally rare, though 
they are not imknown. The Church, it may be added, 
has repeatedly relaxed the ^ exogamous ' rule which 
forbids the intermamage of near kin in order to save 
a member of a great Continental House firom having 
to transgress the outer limit within which he is bound 
to many. 

I have a special reason for dwelling on the point. 
Exogamy plays a great part in the System of 
McLennan, and (though not under the same name) 
in the System of Morgan. Both hold that a definite 
stage of human development is marked by the appear- 
ance of a group which Morgan calls the ^ Gens ' and 
McLennan the 'exogamous totem-kin/ a body of 
kinsmen and kinswomen never intermarrying and 
witnessing to their kinship by a common mark on 
their persons. Li so &r as this group has fidlen 
under actual Observation, in America and Australia, 
it is more like a Sex than any other assemblage of 
human beings ; it cannot reproduce itself unless it 
combines with some similar body, for the men cannot 
find wives nor the women husbands. Consequently 
it is always nowadays a part of some larger social 
aggregate. But, although I may not have clearly 
realised McLennan's conception, I understand him to 
consider that this group is the developed form of the 

Q 
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independent primitive group, which he believes to 
have been an assemblage of men and much fewer 
worneHj living together in promiscnity, and therefoie 
very unlike the Patriarchal or Cyclopean family as- 
Bumed by the older theory . The fewness of women was 
produced by in&nticide, and had for its consequence 
the habit of stealing women from other groups, still 
supposed to be witnessed to by the form of capture 
widely characterising the marriages of barbarians. 
Under the influence of this habit the practice of ' ex- 
ogamy ' was gradually created. On the other band, 
Morgan, though he too believes the sexes to have 
originally lived together in promiscuity, does not 
seem to consider that their numbers were very im- 
equal. He supposes that primitive men very early 
discovered the evils of close interbreeding, and that 
all the early transformations of human society were 
the results of a constant struggle to prevent these 
evils. In bis view, therefore (as I understand it), 
the * Gens/ as he rather mifortunately caUs it (the 
* exogamous totem-kin' of McLennan), is not a primi- 
tive group, but a mere subdivision of larger tribal 
societies originally promiscuous, formed for the pur- 
pose of limitmg interbreeding. 

For reasons which I have already given, I have 
no wish to take sides with Morgan or with McLennan, 
but it does seem to me that, if further inquiry should 
disclose the prevalence of an outer ^ endogamous ' as 
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well SB an inner ^ exogamous * circle of consangoinity, 
it lends some strength to Morgan's theory of develop- 
ment, which is certainly easier to understand than 
McLennan's. I merely accept Morgan's theory so 
für as it is an explanation of the original formation 
of exogamous groups, and in so far as it considers 
them to have been subdivisions of larger communities, 
and formed for the purpose of limiting interbreeding. 
The difficulty which seems to be feit by candid op- 
ponents of this hypothesis is that primitive men are 
unlikely to have made any such physiological dis> 
covery. K it be true that interbreeding is an evil, 
its very truth, in their view, militates against the 
antiquity of human knowledge about it. Indeed it is 
not certain that it is true. Physiologists are not 
agreed as to Tables of Prohibited Degrees. Some no 
doubt would considerably extend them, but others 
deny that the evil which they prevent is of serious 
proportions. I think, however, it is forgotten that the 
assertion made by Morgan is made of a time when 
neither Surgery nor Medicine existed, of a time before 
that at which, according to the Greek tradition, Pro- 
metheus discovered the chopped herbs which were to 
be the remedy for human ailments. With the vast 
resources of modern medicine at band, the evils of 
the intermarriage of near kin may have been reduced 
to a minimum or may have come to be doubted. But 
what is invaluable to a savage is, I take it, what we 

a 2 
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ehould call a good Constitution ; such a Constitution 
received at birth as wiU not easily admit disease, or 
will easily overcome it by its own native soundnass. 
For among sucb men disease once contracted cannot 
be artificially cured. Even therefore if the advantage 
given by exogamous maniage to tbe children be now 
a slight one, it might be beyond price to primitive 
mankind. I cannot see why the men who discovered 
the use of fire and selected the wild fonns of certain 
animals for domestication and of vegetables for culti- 
vation should not find out that children of unsound 
constitutions were bom of nearly related parents. 
If such children, left to themselves, are really weakly, 
the fect would be forced on notice by the stem pro- 
cess of natural selection, aifecting either the individual 
or the tribe. It is this process which has produced 
those wonderful contrivances for the intercrossing of 
plants and the generation of a healthier vegetable 
oifspring which have recently been observed by men 
of science ; but if the process ever acted without 
check on mankind I should imagine that their earliest 
intelligence would enable them to note its Operation. 
It should be added that the earliest serious attempts 
to combat disease appear to have taken the form of 
precautions, of training and of the formation of habits, 
rather than of reraedies as now understood. 
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Note A. 



THE ANDAMAN ISLANDERS. 

I AM afraid that I incurred some reproach byremark- 
ing in an earlier work (' Village Communities in the 
East and West') on the unconvincing character of 
much of the evidence for savage customs to which the 
utmost significance had been attributed, and by speak- 
ing of some of it as ' travellers' tales/ My observa- 
tions on this evidence (which has since then con- 
siderably improved) were coupled with a statement 
that I expected niuch from the critical examination 
which was being given to savage or barbarous usage 
by officers of the Indian Government engaged in the 
administration of the so-called aboriginal races still 
nimierous in India, The expectation nas been abun- 
dantly folfiUed already, and I will instance one set of 
results. 

I suppose that if there was one Community which, 
looked at from a distance, or at occasional intervals, 
seemed more than others to constitute the * missing 
link' between the brüte and the man, it was the 
population of the Andaman Islands. In the Preface 
to * Sdections from Records of the Government of India 
(Home Department),' No. XXV., written before these 
Islands were finally made the seat of a convict Station, 
it is Said that * it is impossible to imagine any human 
beings to be lower in the scale of civinsation than are 
^he Andaman savages. The little that is known of 
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tlieir manners and customs proves them to be without 
religion or govemment, and that thev live in per- 

?etual dread of the contact of any other race. . . . 
'he traditions of so absolutely barbarous a race are 
not likely to throw any light on their origin.' The 
little evidence that existed seemed fully to bear out 
this unfavourable judgment. The older Oriental 
accounts had represented the islanders as cannibals 
(a Charge which now appears to have been without 
any foundation), and in the * Asiatic Researches ' of 
1795, Lieutenant Colebrooke wrote of them : * The 
Andaman Islands are inhabited by a race of men the 
least civilised perhaps in the world, being nearest a 
State of nature than any people we read of. They 
go quite naked ; the women wearing at times a kind 
of tassel or fringe round the midfie, which is in- 
tended merely for omament, as they do not betray 
any signs of bashfulness when seen without it. . . . 
The men are cunning, crafty, and revengeful/ Other 
authorities to the same effect are quoted by Lubbock 
(' Prehistoric Times/ 4th ed, p. 451). * The Anda- 
man Islanders appear to be entirely without any sense 
of shame, and many of their habits are like those of 
beasts. . . . Marriage only lasts tiU the child is bom 
and weaned, when, according to Lieutenant St. John, 
as quoted by Sir E. Belcher, the man and woman 
generally separate, eaeh seeking a new partner.' 

The Andaman Islands are now the principal 
convict Station of the Govemment of India, and the 
islanders have been brought under British adminis- 
tration. A most interesting account of them, founded 
on actual Observation, has been published by a British 
Indian public officer, Mr. E. H. Man (' Journal of the 
Anthropological Institute,' XII. i. 69, and ii. 13). 
One of the points most dwelt on in this account is 
the modesty of the women. They wül not renew their 
leaf aprons even in one another's presence. Another 
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iß the married women's chastity. ' In the esteem in 
which they (the Isländers) hold their virtues (modesty 
and morality) they compare favourably with that 
existing in certain ranks among civilised races.' 
Mamage is a well-defined Institution. * Marriages 
never take place tili both parties have attained ma- 
turity, the bridegroom from eighteen to twenty-two, 
the bride from sixteen to twenty.' Bachelors and 
spinsters are placed at the opposite ends of the large 
common dwelling-house and the married couples m 
the middle. Patemity is thoroughly recognised ; the 
father is generally present at the child's birth. There 
is no example of a cross-breed in the Islands. 

There is a govemment by chiefe whose au- 
thority is reflected on their wives. * A chief s 
wife enjoys many privileges, especially if she be a 
mother, and, in virtue of her nusband's rank, she 
rules over all the young unmarried women, and the 
married ones not senior to herseif.' ' There is much 
mutual affection in social relations,' says Mr. Man. 
* Children are taught to be generous and self-denying. 
The duty of showing respect and hospitality to frienas 
and visitors is impressed on them from their earliest 
years. Every care and consideration is paid to all 
classes, to the very young, the weak, the aged, and 
the helpless.' 

My Impression is that there is no subject on which 
it is harder to obtain trustworthy Information than 
the relations of the sexes in communities very unlike 
that to which the inquirer belongs. The State- 
ments made to him are apt to be affected by two 
very powerful feelings — ^the sense of shame and the 
sense of the ludicrous — and he himself nearly always 
sees the &cts stated in a wrong perspective. Almost 
innumerable delusions are current in England as to.the 
social condition, in regard to this subject, of a country 
so near to us in Situation and civilisation as France. 
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CHAPTER VIII. 

EAST EUROPEAN HOÜSE COMMUNITTES. 

Nothing would be of higher value to scientific archsB- 
ology than any addition to our opportunities of ob- 
serving societies of Aryan race still remainiiig in a 
condition of barbarism. The practices of savage men, 
lying altogether beyond the circle of the greater races. 
have been carefully observed and compared of late 
years, and some generalisations of much ingenuity 
and interest have been founded on them ; but the 
relation of these practices to the beginnings of cur 
own civilisation iß far from satisfactorily setded at 
present. The early usages of the now civilised 
societies can be partially recovered from their records, 
their traditions, and above all from their law ; but it 
is just where these sources of evidence can least be 
depended upon, where history runs into poetry, 
tradition into legend, and definite law into dimly 
seen custom, that the connection between barbarous 
Aryan usage and savage non- Aryan practice has to 
be established, if it really exists. What we most 
require is the actual examination by trained ob- 
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Servers of some barbarous er semi-barbarous Com- 
munity, whose Aiyan pedigree is reasonably pure. 

India has made contributions of great importance 

to the study of early institutioiis, and I hope to show, 

before the close of this paper, that among the most 

important are the most recent. Many portions of 

the social and family life of the high-caste Hindu "^ 

unquestionably answer to stages of social develop- 

ment through which the earliest civilised com- 

mimities of the West may just be seen passing in the 

twilight of their history. But there are some serious 

drawbacks on the value of Indian social facts, and 

some considerable limitations of their impressiveness. 

A great deal of the very ancient usage discoverable 

in India is non- Aryan. There are no doubt abundant 

remains of true Aryan barbarism, but it is not always 

easy to distinguish this from barbarism which is non- 

Aryan, and that which is really Aryan has been 

transformed to an unknown extent. A religion 

which has lost its affinity for the religions of the 

West is constantly penetrating and modifying it, and 

the newer influences of the English dominion are 

working upon it with ever-increasing eflfect. What- 

ever, too, be the value of Indian observations, they 

do not certainly at present produce the impression 

which might be expected on the European historical 

scholars who are busy with the rudiments of Western 

Society. There is an evident distrust of ülustrations 
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of social growth taken from the usage of a people so 
remote as the Hindus, and so long parted from the 
sister-communities of the Aiyan group. 

No field of investigation seems to me to promi^ 
so much to the Student of primitive social antiqmty 
as that opened to us by the obvious thinning of the 
superficial crust of Mahommedan institutions spread 
over so great a part of the onoe civilised world. In 
all the countries now or lately under Mussulman 
dominion, stränge and deeply interesting fonns of 
ancient social Organisation from time to time come 
into the light, like buried cities from volcanic ashes 
or lava. This remark must be confined to com- 
munities conquered by the Mahommedans and made 
tributary to them, but not converted to the Mahom- 
medan &ith. For the purposes of the scientific 
archaeologist, a group of men converted to Mahom- 
medanism becomes practically worthless, because from 
the moment of its conversion it Hves under a civü 
law which is also a religious law, and which can only 
be explained at present as a religious law. The 
portions of ancient usage which in the present State of 
these inquiries yield most to the Student of early in- 
stitutions are those which, in modern phraseology, we 
should call the law of Inheritance and the law of 
Marriage. But a society which has adopted the Ma- 
hommedan law of inheritance has come under a System 
of rules of succession which may possibly embody 
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soine Arabian customs, but which on the whole can 

only be accounted for as consisting of strict deduc- 

tions from the letter of texts assumed to be sacred. 

Xliis System of rules arranges the heirs in classes 

iinlike those known to modified or unmodified Aryan 

custom, and it is moreover a system of extremely 

definite division into fractional shares. On the 

other band, under rudimentary Aryan usage, it is 

not the individual, but rather a collective group of 

kinsmen, which profits by the death of a relative ; and 

it is exactly because the composition of this group^ 

and the mode of devolution within it, probably reflect 

some more ancient method of collective enjoyment 

during life, that rules of intestate succession have 

nowadays so profound an interest. Again, the 

barbarous Aryan, still following Aryan custom, is 

not only generally monogamous, but (to use Mr. 

McLennan's extremely convenient term) exogamous. 

He has a most extensive Table of Prohibited 

Degrees. The Mussulman, however, is not only 

polygamous but endogamous : that is, his law per- 

mits comparatively near relatives to intermarry. It 

has been noticed by good observers in India, that the 

comparative liberty of intermarriage permitted by 

Mahommedanism is part of the secret of its success as 

a proselytising religion. It oflFers a bribe to the con- 

vert in relieving him from the undoubtedly vexatious 

restramts of the Brahmanical law of marriage. 
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But where communities subject to Massnlman 
rule have never been converted to the Mussulman 
faith, the effect of the dominant Mahommedanism is 
to fix and stereotype their barbansm, where they are 
barbarous. A large number of them are socially 
organißed in groups held together by the reality or 
the fiction of common blood ; they possibly may 
never have attained to a higher Organisation than this, 
or — what is more probable — the Mahommedan con- 
quest may have not merely arrested their civilisation, 
but may have actually forced some of them to retrace 
part of the path by which they had ascended from 
a primitive barbarous condition. When, howevör, 
these groups are once organised on the well-known 
model of an association of kinsmen or tribesmen, there 
is much in Mahomimedan government which tends to 
tighten the bonds by which they are held together. 
The members of Christian societies are most rduet- 
ant to enter the Mahommedan Courts, and thus they 
are led to value the domestic tribunals, which all 
naturally organised brotherhoods include, AgaiB, 
Community of life based upon consanguinity always 
implies common liability to the discharge of l^al 
demands ; and thus the fiscal exactions of the 
Mussulman ruler give a strong motive to the kins- 
folk to keep the bürden of taxation resting on as 
many Shoulders as possible. The advantage of main- 
taining the liability of groups rather than the lia;bility 
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o£ individuals is also feit by the Mahommedan Go- 
Tremments themselves, and they are thus led to ferour 
tlie integrity of these natural bodies, just as the 
French seigneurs are stated in media^val law-books 
to have fiivoured the existence of communities of 
villeins living au tru-vie p^-^L The natural processes 
of dissolution to which such groups are subject are 
ulso much retarded by the mdirect influence of 
Mahommedan power. The chief dissolving foroes 
acting on primitive communities are war and com- 
merce. One tears them to pieces and scatters the 
fi*agments abroad, the other disintegrates them, by 
creating inequalities of wealth ; and nothing is harder 
(as will be seen presently) than for the rieh and poor 
brethren to dwell together in unity. But a Mahom- 
medan Government on the whole keeps the peace, and 
both by its acts of commission and by its sins of 
Omission, by its irr^ular taxation, and by its failure 
to provide modes of easy communication and a pure 
and regulär administration of justice, it retards or 
puts a stop to the accumulation of capital. 

The closer exammation of the Turkish provinces 
in Europe which many causes have recently made 
practicable has already recovered for us a nearly 
perfect example of one of the oldest institutions of 
the Aryan race — ^probably, with the exception of the 
Family, the very oldest. The House Community is 
not peculiar to the territories and dependencies of the 
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Turkish Empire, since it is found among all ti^ 
South Slavonian populations, but it occurs in greatest 
completeness wherever men of the South Slavonian 
stock are now or have been latdy unda* Mussulnun 
govemment, or where, like the Montenegrins, the? 
have had their whole history determined by incessant 
struggles with Mussulman power. The importance 
of these House Communities is easily understood by 
the Student of what I may perhaps venture to call 
social and political embryology. They are a living 
form, very near to us and constantly brought nearer, 
of institutions rather hinted at than revealed in the 
most ancient records of a singularly large number of 
civilised nations. The Roman law, which supplies 
the only sure route by which the mind can travel 
back without a check from civilisation to barbarism, 
shows US Society organised in separate families, each 
ruled by the Paterfamilias, its despotic chief. But it 
also exhibits vestiges of institutions not whoUy for- 
gotten, of certain associations of related families 
which stm had something in common and might 
once have had a common life. There are some marks 
of these associations on law, and some more on re- 
ligion, but practically in Roman legal history thq^ 
are dead institutions. Next above the Family, there 
were vestiges among the Romans of a group which 
had no special collective name, the Agnati, or 
Agnatic Kindred, the collective body of kinsmen re- 
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lated exdiusiyely through male descents, who either 

were, or might have been, under the patemal power 

of the same anoestor. Again, above the Agnatic 

Kindred, there was yet another and a more extensive 

group, of which the origin was lost in antiquity, but 

whicli Tvas believed by the Romans themselves to 

have been formed as the Agnati were formed — that is, 

\>y descent through males alone from a real common 

male ancestor. This was the Gens. Xothing can be 

more interesting than to find alive in usage these 

groups which, as bodies having a corporate existence, 

are dead in Roman law. There can be no reasonable 

doubt that the House Community of the South 

Slavonians corresponds to one or other of the larger 

Roman groups, to the Hellenic ycros, the Celtic Sept, 

the Teutonic Ein. It answers still more closely to the 

Joint Family of the Hindus, which is itself a living 

though an extremely perishable institution. In what 

way it is related to certain associations of savage 

fanulies, like it and yet very unlike it, upon which 

cur attention has been fixed by the deeply interest> 

ing researches of Mr. McLennan (in his ^ Primitive 

Marriage') and of Mr. Lewis Morgan (in his 

'Ancient Society'), is a point upon which it may 

one day be possible to have a clearer opinion when 

the savage and the Aryan group have been fully 

studied in the life.^ 

' See Note A to this chapter, on ' The Grens.' 
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Fifteen or twenty years ago the institutions of 
the Slavonians had begun to attract attention, and it 
was becoming extremely probable that they would 
prove to be the bridge connecting two portions of the 
earth and mankind long arbitrarily separated, the 
East and the West. The Russian Village Communi- 
ties were seen to be the Indian Village Commimities, 
if anything in a more archaic condition than the 
eastem cultivating group. In the VUlage Com- 
munity, however, the bond of common origin and 
kinship, though still recognised in language and to 
some extent in feeling, is feeble and indistinet ; the 
model has been too often simulated by fictions for 
the sense of reality to be very strong. The related 
famUies no longer hold their land as an indistinguish- 
able common fmid — they have portioned it out, at 
most they redistribute it periodically ; sometimes 
even that stage has been passed. They are on the 
high road to modern landed proprietorship. But in 
the Joint Family of the Hindus the agnatic group 
of the Romans absolutely survives— or rather, but for 
the English law and English courts, it would sur- 
vive. Here there is a real, thoroughly ascertained 
common ancestor, a genuine consanguinity, a com- 
mon fund of property, a common dwelling. And the 
Joint Family of the Hindus, save that it now laste 
for fewer generations, is point for point the House 
Community of the South Slavonians, The distri- 
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of these ancient groaps in the conntries in 
^^rhich they are fonnd is well worth remaridng. The 
^orth Slavonians er Rossians have the ViUage Com- 
munity. The House Community hdongs speciaUy 
to the South Slavonians, the Cioatians, Dalmatians. 
Montenegrins. Servians, and the now Slavonised 
Sulgarianß. On the other hand, in India. the Joint 
Family and the Yillage Community are often found 
side by side, sometimes indeed bound together by 
complex common relations. Even there, however. 
it has been observed that, where Joint fimnlies are 
abundant, the viUage Organisation is weak and village 
communities are rare ; and this is notably the case 
in Lower Bengal. 

The House Community then is an extension of 
the Family : an association of several and even of 
many related fionilies, living together substantially in 
a common dwelling or group of dwellings, foUowing 
a common occupation, and govemed by a common 
chief. The law or custom which r^ulates these 
institntions has lately been subjected to a close 
examination by an eminent man of leaming, whose 
writings are stiU obscured by that unfortunate veil 
of language which hides Slavonian literature from 
this generation of Englishmen. The name of Pro- 
fessor BogiSic is connected with several places, with 
which, now of all times, we should least expect 
to have literary associations. He is a native of 

R 
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Ragusa ; bis last work is published by the Acadany 
of Sciences at Agram ; he is a professor in the Uni- 
versity of Odessa ; and he has codified the laws of 
Montenegro. The results of bis investigations are 
only known to me through some Grerman translations 
of passages in them, and through a summary of a 
portion of them by M. FÄior Demelic. Nothing, in 
my opinion, can exceed their instructiveness. They 
show US the very way in which, amid a primitive 
tribal society of Aryan race, the personal relations 
and ideas of men become modified when the small 
groups of which they form part are absorbed in larger 
assemblages, both the large and the small group being 
respectivdy tied together by Community of blood. 
They thus disclose to us Political Power in the 
embryo : the Chief growing out of the head of the 
household, the State taking its first beginnings from 
the Family. They are entitled to take their place by 
the side of some recent Indian investigations which 
I will describe presently, as new materials of tiie 
highest value for a theory of the condition of the 
higher races of men in a state of barbarism. 

It would appear that in all the South Slavonian 
countries Natural Families, as they are caUed, are 
found intermixed with the House Communities. By 
a ' natural family ' is meant a group consisting of the 
descendants of an ancestor still alive, while a house 
Community is (almost invariably) an association of 
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&milies all descended firom a common ancestor de- 
ceased. These natural families have not been as 
carefully examined as could be wished ; they had not 
the strangeness of the house Community in the eyes of 
the observers, who again show no signs of being 
acquainted with the controversy which has arisen on 
the point whether the larger or the smaller group is 
the more ancient, and better entitled to be considered 
the cell out of which human society sprang. I have, 
however, no doubt myself, from a variety of indica- 
tions, that these femilies are, as a rule, despotically 
govemed by the eldest ascendant. Not only the legal 
writers, but all travellers in South Slavonian lands, 
have noticed the extraordinary respect of the South 
Slavonians for old age. ^ Without reverence for old 
men there is no salvation/ is a Servian proverb. ' A 
father/ says another Slavonian maxim, * is like an 
earthly god to bis son.' A less reverent adage runs, 
' The reason why the devil knows so much is that he 
is so extremely old.' Still more convincing evidence is 
fumished by the fact obi^erved by Professor BogiSid, 
that the South Slavonians, like the Romans, maintain 
a clear distinction between Agnatic and Cognatic rela- 
tionship, which they term respectively kinship through 
the great blood and kmship through the little. Thus 
a group of men, connected with a common ancestor 
through male descents (natural or adoptive) exclu- 
sively, are kinsmen of the great blood ; they are 

R 2 
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kinsmen of the Kttle blood when they include also the 
descendants of female relatives. New the recognition 
of agnatic relationship is good evidence that patiiar- 
chal power either exists or has once existed in a 
Community ; there may have once been patemal 
power where there is no agnation, but where there is 
agnation there must almost certainly have been pater- 
nal power.' The play, then, of relation between the 
Family and the House Community is exactly what 
we observe in India between the Family and the 
tToint Family. The family, when it does not dissolve 
by the swarming ofF of the children, expands into 
the house Community ; the Community (though not 
so often as in India) breaks up into separate natural 
families. The process, for all the evidence before us, 
may have gone on from time immemorial. 

The House Communities, which are found inter- 
mixed with the natural families, and which are con- 
stantly springing out of them, are as far as possible 

from being patriarchal despotisms ; and they illus- 

* 

^ I learn from correspondenoe with Professor BogiSid that the 
Power of the Father is stronger among the Bussiaiis than among 
the South SlaTonianSy and that among the latter it is stronger 
near the coast than it is inland. He has heard a young man sav 
to his father, * We are not here in the coast country, where fathers 
are everything and sons nothing.' In some parte of these 
oountries sons cease to be subject to the ßtther's power when they 
marry ; but in this case marriage seems to imply severanoe from 
the paternal domicil, which is probably the earliest form of the 
prooess which the Romans called Emancipation. 
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träte very clearly that diminution of paternal power 

Tvhich, as I have frequently insisted, shows itself 

Tv^hen families, instead of dissolving at the death of 

an ancestor, hold together and take the first Steps 

towards becommg a nation. The Community at 

first sight is rather democratically than despotically 

govemed, and it would m fisict depend on the point of 

view from which the observer regarded it, whether he 

considered its government to be democratic, aristo- 

<5ratic, or monarchical. Every member of the body 

has an absolute right to be maintained, housed, and 

clothed out of the common fund. Every daughter of 

the associated families has a right to a marriage 

portion when she marries ; every son has a right to a 

Provision for his wife when he introduces her into 

the Community. Every male of the brotherhood has 

a voice in its government. The assembly of kinsmen 

(the Skuptchina) meets every day as a rule, generally 

in the evening after work is over, under a tree in the 

neighbourhood of the common dwelling. All the 

affairs of the Community are there discussed, and 

every man may theoretically mingle in the delibera- 

tions. Nevertheless, as a rule, it is the old men who 

debate ; the authority which, as I before said, the 

South Slavonians aasign to old age, makes the opinion 

of the old far more weighty than their indivi- 

dual voice ; and in very large communities it would 

seem that it is generally the mature heads of fitmilies 
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who attend the assembly. All this is exactly in 
harmony with what we know of the beginnin^ of 
Aristocracy throughout the Aryan world ; but it 
should always be remembered that if the association 
were habitually militant, both the old men and the 
youths would probably fall into the backgroimd, and 
the authority in Council would belong to the mature 
warrior who is foremost in arms. 

Under another aspect, however, the govemment 
of the Community is monarchical, and at all times its 
most important member is the House-Chief, the Do- 
matchin. He alone represents the association in its 
dealings with other persons and members. The ad- 
ministration of all its affairs is in his hands : he allots 
the daüy tasks ; he presides at the common meals 
and distributes the food ; he reprimands for faults or 
delinquencies ; he is invariably addressed in language 
of the greatest respect ; all rise on his entrance ; bo 
one Covers his head or smokes in his presence ; no 
amusement or ceremony commences tili he appears or 
has announced that he will stay away. The coimcil 
of the brotherhood does not review his acts, but it is 
expected that he will submit important cases to it, 
and its Jurisdiction is called into exercise when new 
principles of administration have to be settled. The 
women of the Community, it should be stated, are not 
directly under his authority ; there is a house-mother 
who appoints their work, but she is, whenever it ia 
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posdble, the wife of the honse-chieC and is al^rays 
sulxxdmate to him. 

The mode of appointmg the House-Chief is in the 

higfaest degree interesting, and throws a streng light 

on a nnmber of problems which meet us in the 

ancient histoiy of the kingly office. The Student of 

political embryologv is familiär with the seeming 

oontradictions between the facts just seen in the dim 

light which surrounds the b^nnings of royal power. 

Sometimes the office of the Chief or King seems 

whoUy elective, and its bestowal entirely determined 

by personal fitness ; sometimes it appears to be here- 

ditary, but then it is quite uncertain whether it will 

desoend to the brother or to the eldest son of the last 

sovereign ; in general the office is confined to men, 

yet here and there a woman in certain eventualities 

becomes lady or queen. Very ingenious explanations 

of these phenomena have lately been suggested. But 

the System of choosing the South Slavonian house- 

chief, while it exhibits exactly the same apparent 

uncertainty, shows at the same time that it arises 

ftom a v4 namrJ mi inteUigibU oause-ftom d>e 

conflict between a sentiment and a necessity, between 

a very powerful feeling of respect for blood and a very 

clear sense of the pressure of the facts of life. First, 

the chief is elected by the collective brotherhood ; 

but the brotherhood rarely, if ever, fails to choose a 

member of the family connected with the common 
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ancestor through descents of primogeniture. Its in- 
clination would be to choose the eldest son of the 
last chief, but its veneration for age^ and its sense of 
the value of experience as a means of success in tbe 
struggle for existence, lead it constanüy to dect the 
next brother of the last administrator. By its strong 
appreciation of the importance of individual capacity 
it is led occasionally to put a woman at its head — 
who in this ca^e is quite distinct from the house- 
mother, governing the women under the house-chie£ 
The practice of electing a woman to the chieftainship 
appears to be less common than was supposed by 
the travellers who first observed the house commu- 
nities, and it is not impossible that they failed to 
discriminate between the two shapes which the author- 
ity of the house-mother takes. But undoubtedly 
a woman is occasionally placed not only over the 
women, but over the men of the Community, and 
wherever this occurs it is for reasons of her espedal 
fitness to undertake the administration. The leading 
case mentioned by my authorities is where a oonsider- 
able part of the revenue of a Community was derived 
from a boarding-school for girls kept by the ladies 
belonging to it. Of course, no such reason as this 
for choosing a woman to rule could have had effect in 
primseval ages, or even at the dawn of history. The 
explanation of the early female successions to sove- 
reignties and lordships no doubt is that the circum- 
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stances of the time allowed unchecked play to respect 
for the daims of blood ; the men being exhausted, a 
^woman was taken rather than a new strain of blood 
introdaced. Neverthelees« these Slavonian pheno- 
m^ia suggest that, even in the primitive militant 
commnnities, eminent capacity in a woman might 
overweigh the disadvantages of sex, and that every 
now and then a Deborah or an Artemisia might nüe 
the tribe as the house-mother roles the house Com- 
munity. Sometimes, it should be noted, the woman 
chosen is the widow of the last chief, who doring his 
lifetime shared his authority, more particularly over 
the females of the household. 

It appears to be a general rule of all these house 

communities that the capital stock or fund necessary 

for carrying on the business of the association is in- 

capable of alienation. The nature of this alienable 

property varies a good deal ; thus, with a Community 

of vine-growers, the fermenting vats cannot be parted 

with ; and it is the usage with associations of dis- 

tillers to apply the same principle to the apparatus of 

distillation. But the great majority of the house 

conmiunities are purely agricultural, and it is remark- 

able that the property which the custom of these 

communities makes inalienable corresponds very 

dosely to the res mancipi of the older Roman law : 

that is to say, it consists of land and plough oxen. It 

has often been suggested — by myself among others 



250 EAST EUROPEAN HOUSE COMMUXITIES. chap. tül 

— that the objects placed by the Eomans in the high- 
est class of property were the commodities of first 
importance to an agricultural people ; and though we 
only know the Eoman res mancipi as alienable under 
certain circumstances, the very complexity of the for- 
malities required for alienation fomishes a hint that 
they once constituted the inalienable capital stock of 
the ancient Latin cultivatmg communities. But these 
recently observed facta from Eastem Europe suggest 
some new ideas, not only conceming the res mancipi 
but also and more particularly conceming that other 
and technically inferior class of property, the res nee 
mancipii in which the Romans placed all the objects 
of enjoyment not included m the higher division of 
things. I myself conjectured, some years ago, that 
the articles not enumerated among the favoured 
objects seem to have been placed on a lower standing, 
* because the knowledge of their value was posterior 
to the epoch at which the catalogue of superior pro- 
perty was settled. They were at first unknown, rare, 
limited in their uses, or eise regarded as mere appen- 
dages to the privileged objects/ I stül think this de- 
scription of the res nee mancipi probably true of some 
stages of primitive society, and if the last words, 
^appendages to the privileged objects/ be understood 
of the products as distinguished from the instrmnents 
of labour, I think they are also true of the social 
stage of the ancient world to which the Slavonian 
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liouse communities most nearly correspond. It may 

"be supposed that the earliest cultivating communities 

^were barely self-sufficing ; that they never parted 

^with. their instruments of tillage, and consumed all 

the fruits which the earth yielded to their labour. 

But as production became more abundant, as intervals 

of peace became less rare, as common markets were 

gradually established, economical forces would begin 

to operate with greater activity, and the res nee 

mancipi would obtain their first step in dignity as 

commodities exchangeable at a profit. All the sur- 

plus produce of the domain would be res nee mancipii 

and, if not stored, would be bartered or sold. We 

can see firom the Slavonian examples that some things 

included in the higher class might locally and occa- 

sionally be dealt with as belonging to the lower. The 

Roman res mancipi — land, slaves, horses, and oxen — 

would no doubt answer to the commodities which 

primitive agriculturists would almost everywhere 

regard as properly inalienable, but it is likely that 

Roman authority generalised the usage beyond its 

primitive area. A Community of cattle-breeders 

would regard oxen as eminently exchangeable, and 

even an agricultural Community may originally have 

confined the inalienability to the oxen which served 

as beasts of plough. 

Peculium — a few head of oxen kept apart — ^was^ 
the name which the Romans gave to the permissive 
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separate property allowed to son or slave. No pm- 
ciple was more persistent in Eoman law than the sub- 
jection of the pecidium to the authority of the pater- 
familias or the master, should he choose to exercise 
it ; and the independent holding of the pecuUum^ even 
by sons, was secured only by very late legislatioiL 
These Slavonian usages and the experience of tbe 
Slavonian communities give us reason to believe tbat 
the separate holding of property by the members of 
the brotherhood had a much more important influ- 
ence in other societies than it had in one so sternly 
tenacious of a central principle as the Roman. The 
peculium seems to be always an actively dissolving 
force. It had this efFect to some extent with the 
Romans, but with the Hindus it is the great cause 
of the dissolution of the Joint families, and it seems to 
be equally destructive in the South Slavonian coun- 
tries. When the house Community is in its primitive 
and natural state, there is no peculium : there is none 
in Montenegro ; the dominant notion there is that, aß 
the Community is liable for the delinquencies of its 
members, it is entitled to receive all the produce of 
their labour ; and thus the fundamental rule of these 
communities, as of the Hindu Joint families, is thata 
member working or trading at a distance firom the seat 
of the brotherhood ought to account to it for bis profits, 
But, as in India, all sorts of exceptions to this rule 
tend to grow up ; the most ancient and most widely 
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accepted appearing to be, that property acquired by 
extremely dangerous adventure belongs independently 
to the adventurer. Thus, even in Montenegro, spoil 
of war is retained by the taker, and on the Adriatic 
coast the profits of distant maritime trade have from 
time immemorial been reserved to seafaring members 
of these brotherhoods. But the reluctance to sur- 
render individual gains is a sentiment observed to be 
gaining in force everywhere, and, in connection with 
some other causes which I will mention afterwards, it 
universally tends to bring about the dissolution of 
the conmiunities. Doubtless it was always among 
the most potent of the influences which began to 
transform the old world of consanguinity into the 
new World of economical relation. 

The Situation of women in the primitive groups 
of barbarous Ary ans, is a topic which calls for much 
ampler and more minute discussion than can be given 
to it within my present limits. I will, however, 
briefly note one or two points among a considerable 
nnmber which deserve separate treatment. (a) The 
house Community of the South Slavonians, like 
the Joint £amily of the Hindus, is primarily a Com- 
munity of males. The daughters are entitled to 
be married and portioned at its expense, and steps 
are taken to bring about their marriage before 
any son is married, but they have no right to any 
ßhare of the capital stock on the rare occasions 
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on which it is divided, (b) At present a certain 
liberty is allowed to them in the choice of a hm- 
band, but in the South Slavonian lands, as eise- 
where, there are many vestiges of infant marriage. 
Down to quite recently, a Christian girl in Eastem 
Europewasirrevocably betrothed, though not marriei 
in early childhood. (c) The wives of the confederated 
kinsmen brought into the Community from outside 
have their marriage portion reserved to them ns 
separate property or peculium^ and a certain amount 
of money or goods (which many customs enable us to 
trace to the ancient institution of the ^ moming gift V 
is held by them independently, not only of the collec- 
tive group, but of their husbands. {d) In some of the 
house commimities both this property and the mar- 
riage portion, both the parapherna and the dos, 
descend, like the Hindu Stridhan, by a peculiar line 
of succession to female inheritresses. 

Like all branches of the Aryan race which remain 
in a condition still savouring of barbarism, but which 
have not adopted Mahommedan institutions, the 
South Slavonians bring their wives into the groups 
in which they are socially organised from a consider- 
able distance outside. To this * exogamy,' in the 
primitive militant state, they no doubt owed hardi- 
hood, physical vigour, and relative success in the 
struggle for existence ; and at the present moment 
the common residence of so many persons of both 
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sexes in the same household may be said to be only 
possible through their belief that any union of kins- 
men and kinswomen would be incestuous. The South 
Slavonian Table of Prohibited Degrees is extremely 
wide. Every marriage which requires an ecclesiasti- 
cal dispensation is regarded as disreputable ; and, 
though the rule of ecclesiastical jurisprudence on pro- 
liibitions against intermarriage is tolerably foUo wed, it 
iß rendered excessively stringent by a peculiar method 
of counting the degrees. The distaste of the South 
Slavonians for suuig in the Turkish Courts is largely 
caused by these ideas about intermarriage. Mahom- 
medanism, as I before stated, is an ' endogamous ' 
religion ; it derives from its Semitic origin a rather 
limited Table of Prohibited Degrees ; and thus a 
Turkish Court, though not professing to apply the 
Mahommedan rules, is constantly found admitting 
the legitimaey of children bom of a marriage which 
the Christian Slavonians consider to be incestuous. 
Nobody can wonder at the repugnance of the Slavo- 
nians towards entering the Turkish Courts as liti- 
gants in cases where their women are concemed j but 
undoubtedly some of the principles which they accuse 
the Turkish judges of applying have more in common 
with our ideas than with theirs. Besides this com- 
plaint on the subject of intermarriage and legitimaey, 
the Slavonians are said by Professor BogiSid to 
resent the application of rules, Mahommedan in 
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origin, to the inheritoace of property by women. 
Under Mahommedan law, wherever sons and daugh- 
ters take together, the daughters take half a 8on\- 
share. Now the custom of the house commumties 
excludes the daughters from any share when tie 
common fiind is divided, either at a death or otherwise. 
The deeply rooted and very ancient notion is that an 
unmarried daughter is only entitled to maintenance. 
and that a married daughter is finally and exclusivdv 
provided for by her marriage portion. 

I have here notieed the practices called by Mr. 
McLennan * exogamy ' and ' endogamy ' chiefly for 
the purpose of calling attention to the manifold and 
surprising fictions by which an inherited sense of the 
advantage of exogamy and of the disadvantage of 
close intermarriage is reconciled with the doctrifle 
of the Eastem Church on the point. It is to be 
remarked that every variety of fiction heretofore 
observed among ancient societies held together by the 
assumption of common descent is found among the 
Christian Slavonians of Eastem Europe. Kinship is 
in the first place created artificially by Adoption, and 
in this case the adopted member of a family or hou^e 
Community is assimilated to the naturally bom kins- 
man for all purposes indiscriminately. Entire sub- 
&milies are engrafted on the house communities; 
individuals are taken into the subfamilies ; and occa- 
sionally aged men, strangers in blood to the brother- 
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hood, are admitted to a place among the eiders of 

the Joint household firom Trhom labour is no longer 

exacted or expected. It seems to be a universal con- 

dition of the Slavonian adoption, that the person or 

family received into the house Community shall be 

virtually without natural ties through the death or 

emigration of the natural kindred : a precaution 

which may remind us of the extreme care bestowed 

by the Roman College of PontiflFs, that the ceremonial 

observances of two families should not be confounded 

through a precipitate adoption. But besides the arti- 

ficial adöptive relation, which Stands for all purposes 

on the same level as natural connection of blood, there 

are numerous other fictitious relationships which 

exist chiefly for the purpose of preventing intermar- 

riage. Several of these correspond to the fictitious 

ties which are shown by their ancient law to have 

been common among the Celtic Irish at the opposite 

end of Europe. Thus the relation of foster-parent 

to foster-child creates relations between their respec- 

tive fitmilies which operate as a bar to intermarriage. 

Gossipred, spiritual parentage, the connection between 

Sponsor and godchild, has the same effects among the 

South Slavonians which it once had over the whole 

Christian world. But there are in Eastem Europe 

forms of fictitious consanguinity hitherto unknown to 

the study of ancient institutions. The groornnman 

at a wedding comes under a set of mies which rostrict 

s 
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intermarriage with the family of the bride to just the 
same effect as if he had been naturally the brother of 
the bridegroom. Confratemity, fictitious brotherhood 
— which is an artificial ereation of fratemity, just as 
adoption is an artificial ereation of parentage — ^retains 
probably in these Slavonian lands the shape which it 
wore in more westerly countries before it became the 
central principle of so many ordere of knighthood ; it 
is solemnised with a special ritual of the Slavo-Greei 
Church, and it is the source of a special Table of 
Prohibited Degrees. But perhaps the most singular 
illustration of the tendency of kinship to extend itself 
artificially under the empire of primitive ideas is to 
be found in certain Slavonic forms of gossipred or 
Spiritual relationship. Here we have fiction upon 
fiction. ' The relation of Sponsor to godchild imitates 
consanguinity ; the Slavonian gossipred imitates the 
ecclesiastical gossipred. A man whose hfe is endan- 
gered by the enmity of another may make him an 
offer of what is called gossipred by misfortune. K 
the enemy refuses, he may be lawfuUy killed even by 
treachery. If he accepts, he becomes connected with 
his former advereary by a kind of spiritual relation- 
ship, and is in fact compelled to become Sponsor to 
his next-bom child. These peculiar artificial relations 
in the wilder Slavonian countries, and particularly 
in Montenegro, are found extremely usefiil in staimch»- 
ing blood-feuds. When a momentary reconciliation 
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has been effected by firiends or neighbours between 

Montenegrin Oapulets and Montagues, it is common 

to give it stability by insisting that the heads of the 

contending houses shall become spiritually related to 

one another. The expedient is well known as the 

gossipred of reconciliation. The truth is that mere 

sentiment has not among these people solidity 

enough to form a binding tie between man and man, 

If it is to bear the ordinary strains of barbarous 

life, it must have a core of fictitious consanguinity, 

I stated that the House Communities and Natural 

Fannlies which make up the bulk of South Slavonian 

Bociety are constantly running into one another ; the 

Community dissolving into a mere collection of fami- 

lies, the family expanding into the Community. But 

both these groups occasionally dissolve in other ways, 

and some instruction may be obtained from observing 

the mode of dissolution. When a natural family 

breaks up, room is made, I need scarcely say, for the 

Operation of the body of rules which we call Inheri- 

tance ; and in those portions of the South Slavonian 

countries which are under Codes, as, for example, 

those which belong to the Austro-Hungarian Mon- 

archy, the law settles the distribution of the family 

ftind, and to some extent the personal relations of the 

kinsmen to one another. But where, as in Turkey, 

the local usage is left to its unchecked Operation, one 

of the Systems of succession commonly followed haa 

b3 
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a great deal of interest for us. Each son of the &iiiily, 
as he growB up and marries, leaves his father's house- 
hold, taking with him the share of its possessions 
which under developed law would have devolved 
upon him at his father's death, and he goes elsewhere, 
often into a far country, to seek a new fortune. Per- 
haps there are few things which at first sight seem to 
have a more distant connection with one another than 
the customs of Primogeniture and Borough English 
and the Script ural parable of the Prodigal Son. Yet 
precisely the same group of usages lies at the root of 
the Institution and gives its point to the story. The 
division of the family property does not wait for the 
father's death. The son who wishes to leave the 
fiunily home takes his share with him, and goes abroad 
to add to it or waste it. The son who remauis at 
home continues under patria potestas^ serving his 
father and never transgressing his commandments, 
but entitled at his death to the entire remnant of his 
property. ' Son, thou art ever with me, and all that 
I have is thine,' says the father in the parable, and 
this is precisely the foundation of the rule of ancient 
law. Which indeed shall be the home-staying son is 
a point on which there has been much diversity of 
ueage. In the Scriptural example, it is the eldest 
son. Primogeniture, as we know it in our law, had 
rather a political than a civil origin, and comes from 
the authority of the feudal lord and probably from 
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that of the tribal chief ; but here and there on the 
Continent there are traces of it as a civil institution, 
and in sucli cases the succession of the eldest son does 
not exclude provision for the younger sons by what 
are called appanages. The evidence of ancient law 
and usage would, however, seem to show that it was 
usiially the youngest son who remained at home with 
his father to serve him through life and succeed to 
his remaining property at his death ; and thus the 
Slavonian usage accurately reflects the earliest stage 
of the English eustom of Borough English.^ 

If we take a survey of the Slavonian usages as 
a whole we shall have little doubt that the natural 
development of the House Community would be into 
the Village Community. It has almost universally 
assumed this form in the Russian territories. The 
number of families included in the brotherhood has 
now become much larger. Professor Bogiäid says 
that the house communities rarely include more than 
sixty individuals, which is greatly less than the 
number of persons making up the Community of an 
Indian or Russian village. But with the extensions 
have come a variety of changes. The land, instead 
of being cultivated absolutely in common, is divided 
between the component families, the lots shifting 
among them periodicaUy, or perhaps vesting in them 

' See Elton, Ortgins of English History, pp. 184 et seq. Mr. 
Elton's work is rieh in new information on this subject. 
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as their property, subject to a power in the collective 
body of villagers to veto its sale. The tie of brother- 
hood has also become greatly weakened ; all sorts of 
fictions have enfeebled it, and so many strangers in 
blood have been adrnitted, that the tradition of s 
common origin is dim or lost. The commoii house 
of the House Communities tends constantly in the 
South Slavonian coimtries to become a group of 
dwellings, but the Village Commmiity is essentialJj 
an assembloge of separate houses, each ruled by 
its own chief. The reason why the Southern com- 
munities have held compactly together, while the 
Northern communities have relaxed and extöided 
themselves, can in the main only be guessed at ; but 
we can hardly be very wrong in conjecturing that 
the neamess or remoteness of Mahommedan power 
had a great deal to do with it. This Mahommedaa 
power is doubtless the secret of the survival of botii 
forms of the Community ; but the South Slavonian 
communities, closer to the headquarters of Ottoman 
dominion, needed a stronger and more compact Orga- 
nisation to protect their possessions, institutions, and 
faith, while the Russian populations were only occa- 
sionally and intermittently scourged by the invasionB 
of their Tartar suzerain. In comparatively recent 
times, the house communities have chiefly had to 
complain of irregulär exactions firom their Turkish 
masters ; on the whole the Turkish Government hafi 
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^ncouraged them, just as the French feudal lords 
seem to have encouraged the house communities 
lately discovered in France, on account of their rela- 
tive opulence, and on account of the better security 
thus afforded for the punctual payment of taxes and 
dues. 

Assuming that the decay or dissolution of the 

House Communities is matter of regtet, there is no 

doubt as to the quarter in which they find their most 

dangerous foes. It is not barbarism which they 

have to dread, but civilisation. All the recent ob- 

servers of the South Slavonian communities lament 

the influence of modern codes in undermining or 

destroying them. The same destructive effects are 

attributed to the older Austrian code which is in force 

on the Eastem shores of the Adriatic, and to the 

newer laws introduced into the Slavonic lands de- 

pendent on the Hungarian Crown. I can well be- 

lieve these Statements, as I have firequently observed 

the unintended disintegration of the Indian Joint 

fiunilies by the less violent Operation of Anglo-Indian 

law. Legal maxims apparently the most innocent 

prove to be firaught with peril. Long since I pointed 

out that the widespread principle of modern law, 

* Nemo in communicme potest invitus detineri^^ * No 

one can be kept in co-ownership against his will,' 

was irreconcilable with archaic usage ; and Professor 

BogiSid dwells on the destructiveness of a well-known 
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doctrine of the eminent Grerman Jurist, Puchta, that. 
where a law and an usage are at conflict, the same 
niles of Interpretation should be applied in harmonis* 
ing them which are employed to reconcile t wo contni- 
dictory provisions of law. It is very justly objected 
that laws theoretically proceed firom the same legis- 
lator, who is assmned to have contradicted himself 
by accident, whereas law and usage constantly spring 
fipom historically different sources. The tendency of 
modern courts administering modern law is in short 
to look upon the house communities as bodies of 
voluntary partners, and to draw firom it the inference 
that they may dissolve at the will either of any one 
associate or at all events of a majority. 

These purely legal causes of dissolution are further 
strengthened by economical causes, which now con- 
stantly tend, as probably they have always tended, to 
sap all associations founded on consanguinity. The 
adventurous and energetic member of the brother- 
hood is always rebelling against its natural com- 
munism. He goes abroad and makes his fortune, 
and strenuously resists the demand of his relatives to 
bring it into the common accoimt. Or perhapshe 
thinks that his share of the common stock would be 
more profitably employed by him as capital in a 
mercantile venture. In either case he becomes a dis- 
satisfied member or a declared enemy of the brother- 
hood. And just where this kind of discontent iß 
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oommoneßt, the facilities for indulging it are greatest. 

For the Slavonian countries which have Codes are of 

course the best govemed Slavonian countries. There 

Tv^ealth is more easily obtained, and its preservation 

is easier; and there also the courts of justice are 

open to arguments which, if successful, are fatal to 

the cohesion of the house communities, because they 

appeal to principles bom amid a civilisation to which 

the ancient natural associations of mankind were 

foreign or unknown. The first French Revolution 

has sometimes been charged with having left its chief 

mark on law in an excessive preference for partitions 

and for sharply drawn lines of division between 

proprietary rights ; and it has been thought to 

have thus led by reaction to the modern theories of 

Socialism and Comraunism. But this preference is 

as characteristic of the Roman law as of the French 

Code ; and in fact the Austrian Code, which has 

proved so fatal to the house communities, was begun 

before the Revolution by the Emperor Joseph II. I 

have no doubt that the pecuUarity is less attributable 

to the discontents of the eighteenth Century than to 

its growing wealth, and to the increasing activity of 

all economical forces. 

The legal history of the North Slavonians seems 
likely to fumish us with a mass of information on 
the mode in which feudal lordships and the kinds of 
property dependent upon them grew out of the older 
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social and proprietary organisations. Bat the South 
Slavonian House Community I believe to be older in 
Order of development than the VUlage Community of 
the RussianB, and hence it helps little to throw ligiit 
on the most difficult of all historico-legal problems^ 
the rise of feudal ownership. One signrficant State- 
ment is however made, that on the Austrian military 
frontier, where house communities were planted on 
lands held by a tenure of nulitary service, the au- 
thority of the house-chief assumed more and more 
of a despotic character, and he could sometimes 
be hardly distinguished from a sole owner of the 
originaUy common domain. 

These new Slavonian materials for a theory of the 
growth of Aryan society, valuable as they are, have 
one drawback ; they are the phenomena of tribal 
groups which for a long period of time have not been 
fuUy exposed to the stem process of natural sdec- 
tion. The Mahommedan . govemments above them 
have on the whole prevented their engaging in war 
or brigandage ; if they have fought, it has generally 
been against a common Mussulman foe. Fortunately, 
it has just now beoome possible to place by their side 
another set of novel fiEu^ts^ gleaned by an Indian 
observer from an Aiyan society which has hardly 
ceased to be violently disturbed. These results, ob- 
tained by actual mspection of Rajputana, the home 
of the Kajput clans, are in &ct related to the resulta 
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of* Profess<H' Bogisid^ as aie the pheDomena of bar> 

liarous and militant to the phenomena of barbaroos 

l>iit peaoefbl oommnnities. Excellent obseiT^ars have 

never been wanting in the Indian Services, but it 

is the exceptional distinction of Sir Alfred Lyall, 

the gentleman to whom I am referring, that he 

rmderstands the natore of the problems snggested 

by the most recent archaeological lesearch ; and thus 

bis appointment to a. Commissionership in the wild 

province of Berar in Central India, and to the high 

office of Agent of the Grovemor-General in Raj- 

pntana, may be said to have b^mi a new epoch in 

the investigation of Indian Aryan nsage in the stage 

most convenientlj called barbarous. For what fol- 

Iowa I am indebted to bis wiitings, now collected in 

a Yolmne caUed ^ Asiatic Studies ; ' and more parti- 

cularly to chapter vii., on the ' Fomjation of Clans 

and Gaste»/ and chapter vüi., on ' The Rajput States 

of India.' 

The social System of Kajputana is pure cinnship ; 
Society is held together entirely by the tie of blood ; 
nor 18 there any serious question that its kernel con- 
siBts of Aryans, still barbarous, indeed, but of the 
pnrest breed. Though the pretension is resisted by 
the Brahmans, the Kajputs claim to represent the 
ancient regal and military caste of the Sanscrit reli- 
giouß literature, the Kchatryas. The circumstance 
that villages of Rajputs, often of a very humble 
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Station, are occasionally found over most of Northern 
India, admits of a simple explanation. Originallj a 
conquering and military race, the Rajputs seem to 
have been first weakened by the attacks of indigenoas 
tribes of humbler origin, and finally overwhebned by 
Mahommedan conquest. Some of tbem bowed their 
necks to the yoke, and remjuned as peaceful culti- 
vators in the plains of India ; but otbers migrated 
into the great natural fastness now called firom them 
Rajputana, where they founded sodeties all of one 
type. The valour of the Rajputs and the strength 
of their country long preserved them from being 
reduced into mere subjects of the Mogul, but perhaps 
their greatest influence has been derived fix)m their 
intense pride in blood and birth. No princesses were 
so much coveted for wives by tbe emperors at Agra 
and Delhi as the daughters of Oodeypore and Jey- 
pore ; and alliance with them is still regarded by 
Hindus as above all price. The lowest point, how- 
ever, which their fortunes reached was just before the 
British conquest of Northern India ; no states owe 
more to the success of the British arms, and none are 
govemed by princes more loyal to the British Crown. 
These Rajput clans have long been recognised as 
in the highest degree interesting and worthy of the 
most careful Observation. As I said before, good 
observers of social phenomena have been plentiful in 
India, but unfortunately, in the case of Rajputana, 
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tlie interpretation of the phenomena has been much 

vitiated by a false historical theory. One of the most 

careful, leamed, and valuable books ever written 

about India is Tod's 'Rajasthan/ but the author 

laboured under the erroneous Impression that the 

most ancient type of society is that which we call 

feudal. Society in Rajputana or Kajasthan is not, 

liowever, feudal ; it is prae-feudal or tribal ; at the 

utmost, some of the signs of inchoate feudalism may 

be detected in it ; and thus Colonel Tod's constant 

references to the weU-known incidents of feudal tenure 

are extremely misleading. Sir Alfred Lyall has now 

shown that the true instructiveness of the country 

comes from its illustrating, not the mechanism of 

feudalism, but the method of tribal formation and 

devdopment, the stages by which Aryan consan- 

guinitygrew to its perfect form. 

It results from the inquiries and observations of 
Sir Alfred Lyall that in Rajputana, the land of the 
clans, and in the wilder Indian countries under Raj- 
put clannish influence, two sets of forces or agencies 
are constantly at work, disintegrating agencies and 
organising agencies, forces of dispersion and forces of 
consolidation. All of these have seemingly been in 
Operation from time immemorial, though some of 
them are losing their activity under British super- 
vißion or admioistration, and may ultimately die out 
altogether. 
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The dispersing Forces are mainly war, pestilenoe. 
and famine. War, in the countries under British 
authority, takes now the form of brigandage, but 
pestilence and famine have at most been brouglit 
under some degree of control. * It is well known/ 
says Lyall, ^ from history, and on a small scale from 
experience of the present day, how famines, wide 
desolating invasions, pestilences, and all great social 
catastrophes, shatter to pieces the framework of 
Oriental societies, and disperse the fragments abroad, 
like seeds, to take root elsewhere.' There are clans 
apparently of real common descent which are also 
local clans, still occupying the seats of which they 
first took possession, or to which they emigrated as 
a body ; but many of these circles of kinsmen have 
been and still are broken up, and all of them or 
portions of them have been driven away to any place 
in which they can find refuge or subsistence. The 
Fuidhir, or broken man, is as common in Central 
India as he was in ancient Ireland. Yet it is not to 
be supposed that the original kinship is broken in 
idea as it is in fact. Each fugitive or emigrant 
retains the memory of the stock from which he 
sprang, partly from pride of blood, partly because he 
carries with him his usages of intermarriage, and 
would think it incest to marry a son or daughter 
within the prohibited degree. Thus, wherever he 
settles, he tends to become a new root for a Eajput 
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•yo/os, gens, or sept, and tbe centre af a uev circie of 

affinity. The eflPect is to prodact a simcrnTT' of 

Society extremely like thatirtncL mesis n?^ in zbf b^^in* 

ningB of dassical histoTT, As iriZ rie sesn pTiesen wV, 

the fiigitive is at onoe placed nnSer a neir oc\5er of 

relations with the neighbonring übiriZies in coiitact 

Tvith whom he actnallT Kves- Irnt he k n:»T release.! 

from connection with his nanz^ ifth an i kin, jnst 

as a Boman or Athenian nolu&. dertied at anv point 

of the Ager Bomanns er tbe Arne territory. wor*M 

Btill count himself a member of üs patrician honse or 

eupatiid tribe. 

It seema to me highly probable that these forces 

of dispersion acted on the ancäent tiibal Organisation 

of more northerly branches of the Air an race* But. 

if the conjecture may be permitted, I stonld say that 

they operated on a smaller scale. Wars wö>e pro- 

bably as bloody and fiequent among the forerunners 

of the Eomans and Athenians as among the Raj* 

putSy bnt pestilenoe and fiunine have always been 

more destruetive in tropical regions. Thus the fugi» 

tive was driven to a smaller distance. It is, however, 

no more incredible that an Athenian fsunily sottled 

in a particular locality of Attica should have bcon at 

some time expelled from its original tribal home, 

than that, in later times, a Citizen of Athens should 

deem himself a hopeless exile at Corinth or Mog^vra« 

In Order to understand the most ancient condition 
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of human society, all distances must be reduced, and 
we must look at mankind, so to speak, through tha 
wrong end of the historical telescope. 

It has still to be considered how it comes that an 
emigrant or fugitive Eajput, besides retaaning his 
connection with his natural tribe of descent, enten 
into new relations with the fumilies among whom he 
has settled. Here, in order to understand some of 
the most interesting of Sir Alfred Lyall's observa- 
tions, we must attend to his distinction between pure 
and impure tribes. 

A pure tribe is a tribe of descent, living together 
generally in the same local seat, and having a real 
genealogy. Such tribes are still founded in the same 
way in which they have always been founded. 
' Whereas/ says Sir Alfred Lyall, * in modern times 
great men of action foxmd dynasties or noble femodlies, 
which transmit the foimder's name down along the 
chain of direct lineage, so in prehistoric ages men of 
the same calibre founded clans or septs, in which not 
only the founder's actual kinsfolk who foUowed his 
fortunes were enrolled, but all who had any share in 
his enterprises.' All such clans in Rajputana claim 
to run up to a single ancestor ; and probably the 
pedigree even of those which pretend to the most 
prodigious antiquity is to a great extent genuine. 
For literature in Rajputana still retains that which 
we may believe to have been its most ancient form— 
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in tlie songs of the hereditary bard, celebrating the 

exploits, and above all the antiquity, of the &mily of 

Tvhich he is the honoured retainer. These bardic 

genealogies may probably be trusted up to a certam 

point ; but even the least imaginary of them have 

been doubtless to some extent affected by fictions. 

Not only are the kinsfolk of the eponymous heroic 

founder mentioned, but all who followed him in the 

original adventure come in time to be reckoned as 

kinsmen. The pedigree is lengthened sometimes 

throngh unintentional error, clansmen who lived at 

the same time being counted as belonging to succes- 

sive generations, and sometimes through deliberate 

or poetical exaggeration. The main trunk of the 

family tree is carried beyond the true founder, and 

finds its root in a god or among the luminaries of 

heaven. The proudest princely houses of Rajpu- 

tana pretend to a descent from the sun and the moon, 

but a real human founder, an adventurous and suc- 

cessfiil warrior, can generally be detected. As Sir 

Alfred Lyall says, the best type of the founder of a 

pure clan is David, the son of Jesse, with his hard- 

fighting kinsmen, the sons of Zeruiah. 

The most original result of Sir Alfred LyaU's 
investigations is his determination of the manner in 
which impure clans are formed. In a work published 
some years ago, I said that the conclusion suggested 
by the evidence then accessible was, * not that all early 

T 
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societies were fonned by descent from the same an- 
cestor, but that all of them which had any permaiienoe 
or Bolidity either were so descended, or assumed that 
they were. An indefinite number of causes may have 
shattered the primitive groups, but wherever their in* 
gredients recombined, it was on the model or principle 
of an association of kindred.' * An impure tribe or 
clan is not a body of kinsmen, but] a body formed 
on the model or principle of an association of kinsmen, 
Sir Alfired Lyall has been fortunate enough to see 
these associations in the actual course of formation. 

Not only (he says) do robber tribes reoeive bands of recniitB 
during periods of confusion, but there goes on a steady enlistmeQt 
of individuak or families whom a variety of inddents or offeQooSy 
public opinion or private feuds, drives out of the pale of settled 
life and beyond their orthodox droles. Upon thia disaolute ooUeiy 
üon of masterleBS men the idea of kinahip b^gins to operate afreah, 
and to rearrange ihem systematically in groups. Each new im- 
migrant beoomes one of a new tribe, but he adheres neverthelesB 
80 £Bff to hia origin and hia cuatom aa to insiat on aetting up % 
separate oirde nnder the name of hia loat clan, caste, family, or 
lands. Wherean Engliahman, aettling perforoe in Botany £ay,or 
apontaneoualy in Western America, kept up familiär local as- 
sociations by naming hia homestead after the county town in bis 
old country, a Bajput, driven into the jungles, triea to perpetoate 
the more primitive reoollection of race. 

In this way new clans are constantly forming, 
under the presidency or hegemony of some successful 
&mily, and always with a mechanism of social 
arrangeraents closely copied from the internal rela- 

^ AneUfrU Law^ p. 31« 
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tions of the principal group. The leading family 

Tvill often consist of real Rajput emigrants, and in 

this case the whole of the new clan will have a £aint 

sort of claim to be recognised as of Rajput origin, 

but the proud Rajputs of the ancient stock will only 

aUow the pretension after very strict examination of 

the emigrant's pedigree. Sometimes it wiU happen 

that the chief who becomes the kemel of the new 

association is a mere captain of robbers, but it is 

generally found that in a generation or two his de- 

seendants will lay claim on curiously slender grounds 

to a Rajput extraction. A great many of the stories 

current in India about the loves of gods, and about 

princes or princesses stolen in their infancy, have 

really been devised to give colour to fictitious pedi- 

grees ; and this is the humble and commonplace be- 

ginning of many populär tales for which the Com- 

parative Mythologists have claimed a more august 

origin. At the same time it is not to be supposed 

that all associations of men are successfal in consoU- 

dating themselves into a clan. 

A vast nomber of rudimentary clans are cut off or disqualified 
early in their formaüon by one or other of the innumerable 
calamities which beset primitive mankind, . . . the blood is cor- 
rapted,.the genealogy is lost, the brethren aie scattered abroad to 
new habita of life and unauthoriBed means of subaistencey to stränge 
gods and maimed rites. But the broken groups re-form again 
like a fissiparous species. And as the great majority of these 
drdes üeide away in outline, or break up again into atonis before 
they can oonsolidate, there goes on a oonstant deoomposition and 

T '2 
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reproduction of groape at various sfages, whence we get at the 
extraordinary mnltitade of drcles of affinity .... which make 
up the miBoellanj of Indian society. 

The chief secret of a stage of social evolution 
which is now utterly stränge to us, is the condition 
of mind which I recently dwelt upon in describmg 
ancient Irish society.' In the mental state which has 
survived in Central India, ideas are few, and additions 
to them scanty and slow. The problem which must 
have obtruded itself on men ever since their existenoe 
became the same thing as thought, the question why 
they had relations and sympathies with one another, 
is solved by an appeal to kinship. The fundamental 
assumption is, that aU men not united with you m 
blood are your enemies or your slaves. To associate 
on terms of equality or fiiendship with a man who is 
not in some sense your brother is an unnatural con- 
dition ; if it be prolonged your neighbour grows into 
your brother. The modern reason for holding to- 
gether in social union, that you and your neighbours 
belong to the same territorial sovereignty, is new and 
even monstrous in Eajputana and the countries under 
its influence. The British Government of India in- 
deed recognises nothing but territorial sovereignty as 
the principle on which men are grouped together. 
The Maharana of Oodeypore, the Maharajahs of Jey- 
pore and Jodhpore, are only known to the Calcutte 

* Early History qf Instiiutions, Lecture 8. 
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Foreign Office as princes ruling over certain defined 
territories ; but to all the native dwellers in Central 
India they are the semi-sacred chiefs of clans of the 
purest blood, deriving their patriarchal authority from 
heroic or divine forefathers. Sir Alfred Lyall gives 
Bome striking illustrations of the unpopularity of 
territorial sovereignty in Central India. It is con- 
doned in the case of the British Government, which 
delivered the Rajput clans from oppression, and 
probably saved them from extinction ; but the Sub- 
ordination of pure Rajputs to low-caste Mahrattas 
or Mussulman apostates is resented as a crying in- 
justice. We have all heard what Camerons and 
Macdonalds thought of being required to obey the 
Earl of Argyll, not because he was McCallimi More, 
but because he had obtained a grant of feudal supe- 
riority from the Scottish king ; but the Indian princes 
who rule over many Rajputs, Scindiah the Slipper- 
bearer and Holkar the Shepherd, are in their eyes less 
like Chiefs of the Campbeils than like upstarts sprang 
from the enslaved tribes who hewed wood and drew 
water for the great clan of the Western Highlands. 

Among the more special causes of the process of 
tribal aggregation is the convenience of the arrange- 
ment to men who regard a more or less strict ex- 
ogamy as sanctified by usage and religion. The pure 
Kajput has a prodigious table of prohibited degrees ; 
but he is also surrounded by a circle within which 
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he must marry. He must many within his caste ; 
he may not many within his special clan. He has 
great difficulty in finding wives for his sons ; he has 
stUl greater difficulty in finding husbands for his 
daughters. These vexatious mies of intermarriage 
are extremely mischievous to the pure clans, which 
are greatly weakened by the necessity for their obser- 
vance, and are even said to be slowly dying out for 
lack of reproduction. But to the emigrant Rajput 
it is a positive advantage to be grouped in the same 
vague and extensive tribal bond with a number of 
fiimilies or septs whom he has not yet learned to 
regard as literally of the same blood with himself. 
He must marry, to borrow the Roman expressions, 
within his tribe ; he may not marry within his gem. 
When the tribal union is just definite enough to serve 
as a Substitute for caste, and when the various septs 
included in it are separate from one another — strung 
together, to use Sir Alfred Lyall's language, like rings 
on a curtain rod — ^the chances for the fertility of the 
clan are at the highest point, and give it a manifest 
advantage in the struggle for existence. At the outset, 
being perhaps little more than a horde of brigands, 
it may suflfer from the scarcity of women within its 
circle ; and at this stage all sorts of fictions are 
adopted to bring stolen girls within the tribal outline. 
At the other end of its development it will again 
suflfer, because all the families or septs in the clan 
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'^nh now have come to be looked npon as akin to one 
another, and debarred from intennarriage. The in- 
t^ermediate stage of which I have been speaking iß the 
xnost convenient of alL 

But the most interestmg result of these ioquiries 

into the origin of impure clans is the determination 

of the prindpal fiction at work in their formation. 

It is one which has not by any means died out of the 

Western world, into which it was reintroduced by the * 

revival of fendal and inunicipal aristocracy. The odour 

of vulgarity which it has now contracted makes it, 

perhaps, hard to nnderstand its primitive importance, 

since it is neither more nor less than the fiction of a 

better family and a longer pedigree thkn one is really 

entitled to. What was once a force in the West 

has now become a foible ; but in the East, among 

sodeties held together by kinship, it is still a force. 

Lyall's explanation of the problem with which we 

started is that, to quote his words, ^the different 

Stocks congregate by force of circumstances, and tend 

to form a tribe and clans within a tribe, under the 

name and within the influence of the most successful 

groups/ The Indian mode of bringing the fiction as 

near as possible to a fiict is, I should observe, ma- 

teriaUy different fi^m any contrivance resorted to in 

this part of the world. It by no means consists in 

bold assertion, or getting a Mse entry introduced into 

a nohiliaire or peerage. In India a man's rank is 
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measured, not by hiß wealth or power, not even by vrhMi 
is written about him, but by the number of things he 
may or may not do. A fiiinily on its promotion prac- 
tises the most rigid abstinence from particular kinds 
of food and drink, abstains from all sorts of actione, 
is scrupulously careful about the mamage of it£ 
daughters, and goes daily through a punctilious cere- 
mony of domestic worship. It engages a Brahman 
chaplaln and a Brahman cook ; and thus the entire 
Brahman priesthood of the country will perhaps be 
led to countenance its pretensions to high-caste extrac- 
tion. Once taken imder the shelter of Brahmanism, 
the fiction can hardly be distinguished from a üict 

The effect of these remarkable observations is to 
suggest a theory of the origin and growth of sodety 
among the higher races of mankind, which differs in 
some material respects from any hitherto propomided, 
though it is much more consistent with some of the 
current theories than with others. Sir Alfred Lyali 
follows Mr. Carlyle in saying that ' the perplexed 
jungle of primitive society Springs from many roots ; 
but the Hero is the taproot from which in a great 
degree all the rest are nourished and grown.' A 
mighty man of valour, with his kinsmen and retainers^ 
founds a clan. Through the very fact of success, 
this clan is saved from the first from the calamities 
which arise from an imequal balance of the sexes— 
the real secret, as I believe, of those unhappy usages 
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Tv^hicli have been saddled by recent theories upon all 

mankind. It becomes therefore a pure clan, having 

a genuine pedigree, in which certainty of patemal 

descent from the ßimous founder or founders is as- 

sumed from the outset. It may also be exogamous, 

either through the number of female captives which 

always formed part of its spoü, or simply because 

the practice of taking its wives from a distance, how- 

ever this came about, increased its physical vigour 

and caused it to prevail in the struggle for existence. 

The formation of such a clan might be a fact by itself, 

and, so far aa we have gone, it would be a plausible 

objection that the wholesale formation of such clans 

was highly improbable. But now we see how such a 

dan acts on the masses of men around it. It Starts a 

process of ferment and crystallisation by which all 

tribes and aasemblages in its neighbourhood or within 

its influence group themselves in circles as nearly as 

possible adjusted to the heroic model. The original 

communities of men may have taken all sorts of 

forms : in the present State of these inquiries it is 

impossible not to suspect that no Statements can be 

hazarded on the subject which are at once safe and 

very general. But evidence of many diflferent kinds 

suggests that this * miscellany ' of primitive society 

was brought into shape by the influence of dominant 

tjrpes, acting on the faculty of Imitation which must 

bave always belonged to mankind. The communi- 
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ties which were destined to civilisation seem to hsve 
experienoed an attraction which drew them towards 
one exemplar, the pure clan, generally exogaznons 
among the Aryans, generally endogamons among- the 
SemiteSy bat always believing in purity of patenul 
descent, and always looking back to some god or hero 
as the first of the race. 
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NOTES AND ILLÜSTRATIONS. 

I 

Note A. 

THE OENS. 

The passage in the text respecting the ancient OTOups 
more or less answering to the still extant House 
Community has been somewhat altered since it was 
first printed in the * Nineteenth Centmy.' 

It will be Seen that, in the present State of these 
inquiries, I do not accept the accomit of the origin of 
the Grens given either by Mr. McLennan or by Mr. 
Morgan as universally true. I do not, for example, 
venture to dissent from the view which the Romans 
themselves took of the history of this peculiar group 
as known to themselves. What this view was may 
be inferred from a passage in Varro (* De Lingua 
Latinä/ vüi. 4) which has been often quoted. The 
grammaria^ observes that there is a certain ' agnation ' 
and * gentility ' among words. All the cases of the 
noun ' jEmihus ' are descended from the nominative, 
just as all the members of the Gens iEmilia, all the 
^milii, are descended from a Single original jEmüius. 
The Romans, therefore, regarded ' gentüity ' as a kin- 
ship among men not essentially dÖferent from ' agna- 
tion/ The Agnati were a group of actual or adoptive 
descendants, through males, from a known and remem- 
bered ancestor ; the Gentiles were a similar group of de- 
scendants from an ancestor long since forgotten. It is 
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true that some learned Romans seem to have perceived 
or thought that this Gentile relationship was to some 
extent fictitious ; but, on tlie whole, tney figured it 
to themselves as a form of kinship arising from de- 
Bcent, through males, from a common male ancestor. 
For reasons given in Chapter VII., I think that the 
Roman theory of tlie origin of the Roman Gens was 
at least probable. I see no rea8on to doubt that, 
though some of the gentes may have been fictitious, 
and others partially fictitious, there was a real core 
of agnatic consanguinity in most of them from the 
very first. The probable character of the fictions 
which clustered round this core may be gathered 
from the latter part of the preceding chapter. As 
Sir Alfred LyaU's description of the mode in which 
groups simulating true tribal groups are formed is 
now printed in his ' Asiatic Studies,' I might have 
omitted my abridgment of it ; but I retain it, be- 
cause nothing seems to me to have more afFected 
primitive society, and yet to have been more neglected 
by those who have theorised on it, than the imitative 
faculty which man has always possessed and which 
Sir Alfred Lyall has witnessed in actual employment 
by barbarous men. \ 

On superficial consideration, we are apt to think 
that man's mimetic faculty confines itself to matters 
of taste and personal habit. But, in truth, there is 
no successful, or conspicuous, or simply fashionable 
model which men, in the various stages of their pro- 
gress, will not endeavour to imitate. The habit of 
political Imitation, which has always been strong, 
BtiU survives. * Make us a King to judge us, UIce uU 
the nations^^ said the Israelites to Samuel (1 Sam. 
vüi. 5). * Give us a Constitution to regulate our 
liberty, like that of one particular nation,' is the 
corresponding modern and Western demand. If any- 
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Ixxiy' is inclined to think that the process of copyinjj 

mcxiels by entire sodeties is extinct, he shoiüd look 

at the way in which the British Constitution, which 

^was once regarded by men more cdvilised than the 

£Inglish as an eccentric political oddity, has spread 

over nearly all Europe in less than seventy years. 

TVTiat Sir Alfired Lyall has shown from his own 

ol>servation8 is the activity of this process of imita- 

tion in barbarous stages of society. Barbarous men 

"will copy any successful or fashionable social type — 

a Tribe, a ISept, a Gens, a Village Community, the 

Tules of * exogamy ' or ' endogamy,' the practice of 

infanticide or suttee. The agency by which the 

Imitation is carried out is Fiction, sometimes of the 

most audacious kind, and through it m old order is 

constantly giving place to a new, and even broken 

hordes, mere miscellanies of men, are transmuted into 

definite social forms, which afterwards might seem as 

if they had all sprang together from roots deep in 

the Fast. 

The important lesson is that in sociological in- 
vestigation it is never possible to discover more than 
the way in which the TyP^ ^^ ^^^^^ formed. If an 
institution is once successfiil, it extends itself through 
the imitative faculty, which is stronger in barbarous 
than in civilised man. It foUows from this that no 
universal theory, attempting to account for all social 
forras by supposing an evolution from within, can 
possibly be true. A person perfectly ignorant of 
European histoiy might suppose that the British 
Constitution and the Belgian Constitution, which 
are extremely like one another, were produced by 
analogous courses of development ; yet the Belgian 
Constitution is really the copy of a copy, and the 
true growth of constitutionalism can only be traced 
in the history of the English Constitution. 
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The eminent writers I have named, if I have 
rightly understood them, are of opinion that tbe 
Roman Grens and all similar bodies are derired 
without exception, from older groups still to he 
observed among savages. Among the so-called abo 
rigines of Australia, among the North and South 
American Indiana, and elsewhere, bat always amoDg 
slightly advanced communities, there are found groups 
of men and women tracing kinship exclusivety through 
the female parent, and not through the male. Whererer 
they have any tradition of human ancestry, they trace 
their parentage, according to Mr. Morgan, to a com- 
mon ancestress, and not to an ancestor. Their most 
distinct characteristics are that they mark their bodies 
with Bome conunon mark or * totem,' and that the 
members of the same group never intermarry ; and 
thus, as I have said in the text, they resemble a Sex 
rather than any other combination of human beings 
now familiär to us. On the other band, among 
several barbarous or semi-barbarous communities we 
can still observe, and in the ancient history of several 
civilised or semi-civilised societies we can stül detect, 
another class of groups having a close resemblanoe to 
the Roman Gens. They attribute their origin to a single 
common male ancestor, and they trace kinship through 
the male parent, real or adoptive, alone. The members 
of such groups much more frequently intermarry than 
do the members of the savage group ; but occasionally 
they will not intermarry, at aU events as a matter of 
theory. Such is the Hindu theory with reference to 
kinsmen and kinswomen belonging to the same Gotra, 
and there is some faint evidence of a similar feeling 
once existing in the Roman Gens. Even among 
savages, examples of groups tracing relationship 
through males are found intermingled with groups 
acknowledging female descents only ; and Mr. Morgan 
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insists that the first groups are merely the last in a 
transmuted shape, and that the transformation oc- 
curred everywhere, in the societies now civilised as 
^weR as in those still savage or barbarous. He several 
times thus describes the process : ' Descent in the 
Grens was changed from the female to the male line/ 
gJYJDg the name Grens indifferently to both groups. 

Wnatever the facts may have been, the language 
of Mr. Morgan seems to me to be open to much 
objection. One of these two groups did not really 
succeed the other, but the two co-existed from all 
tdme, and were always distinct from one another. We 
must be carefiil, in tneorising on these subjects, not to 
confound mental Operations with Substantive realities. 
The * Agnatic ' Gentile groups, consisting of all the 
descendants, through males, of a common male an- 
cestor, began to exist in every association of men and 
women which hdd together for more than a single 
generation. They existed because they existed in 
nature. Simüarly tiie group consisting of the de- 
scendants, through women, of a single ancestress still 
survives, and its outline may still be marked out, if 
it be worth anybody's while to trace it. What was 
new at a certain stage of the history of all or of a 
portion of the human race must have occurred, not 
in connection with the Gens, but in connection with 
the Family. There was always one male parent of 
each child bom, but prevalent habits prevented his 
being individualised in the mind. At some point 
of time, some change of surrounding facts enabled 
patemity, which had always existed, to be mentaUy 
contemplated ; and fiirther, as a consequence of its 
recognition, enabled the kinship flowing from com- 
mon patemity to be mentally contemplated also. As 
to the new facts which led to this recognition, all 
that. in my opinion, cau be said of them is that they 
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muBt have been such as again to give free play to an 
overmastering emotional force. Believing-, as I do, 
that when ratemity reappeared, it reappeared in 
association with Power and Protection, I require no 
explanation of the fact that the kinship tlien reoog- 
nißed was kinship throngh male descents only. 

Mr. Morgan s application of the same name to 
the group mentally formed by attending solely to 
female descents and to the group constituted hy 
looking only at male descents, seems to me unfor- 
timate, because it tends to put out of sight the essen- 
tial differences between the two. It is hard to eee 
how the savage group can be self-existing, or indeed 
anjrthing but an Organisation for matrimonial pnrposes 
spread over a larger tribal Community. The men bom 
of the women belonging to it are themselves members 
of it, but the sons of these men leave it becanse they 
belong to the same group as their mothers. But the 
other group, formed by male descents^ from males, 
retains uninterruptedly the flower of its masculine 
strength, and this strength is constantly reproducing 
iteelf. Hence it tends to be a self-existent militant 
body. The famous exploit of the Fabian Grens at Rome, 
when they coUectively attacked Veü, and were aU but 
extirpated, is thus in itself perfectly credible. No 
doubt it is Said that Australian savages will sometimes 
travel great distances to join in the quarreis of men 
having the same ^ totem ; ' but these contests between 
people who have hardly any interests in common can 
be scarcely more than faction-fights between men 
wearing different colours. At the same time, I admit 
that further Information of the precise way in which 
these peculiar organisations aflTect the practical life of 
the communities subject to them is greatly needed ; 
and I regret that Mr, Morgan's death prevented his 
communicating to me the result of some mvestigations 
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the subject which he had promised to make. As 
the South Slavonian communities, the actual origin 
of many of them has been recorded or is otherwise 
fcnown. With the limitations mentioned in the text, 
tlxey are composed of the descendants, through males, 
o£ a common male ancestor. 

I have Said above that workers in the new field 

of investigation opened by the life and usages of 

sa.vage societies seem to me to be under some tempta- 

tdon to take mental Operations for Substantive realities. 

Mr. Morgan, it is well known, considered that the 

savage habit of grouping relatives in large classes, 

without reference to degree — of grouping, for instance, 

a man's father and his uncles together and calling 

them all his fathers, or forming his brothers and 

male cousins ia one class and caUing them all his 

brothers — ^is a relic of a State of society in which the 

relations of the sex es were very unlike those to which 

we are accustomed. Kämest, and indeed bitter, con- 

troversies have already arisen on this theory of 

Classificatory Relationship, and ingenious efibrts 

are from trme to time made to identify and recover 

the lost forms of marriage. May I suggest that it 

is at least worthy of consideration whether all or 

part of the explanation may not lie in an imperfection 

of mental grasp on the part of savages ? xhe reader 

of Dr. Macfarlane's remarkable * Analysis of Relation- 

ships of Consanguinity and Affinity' ('Journal of 

Anthropological Institute,' xii. 1) will require no 

further proof that the comprehension of a large body 

of complex relationships demands a prodigious mental 

effort, even now requiring for its success the aid of a 

special notation. Some communities have surmounted 

a part of the difficulty by giving separate names to 

the nearer relationships, which is what Mr. Morgan 

calls the Descriptive System ; but is there not ground 

u 
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for a suBpicion that the savage Classification is after 
all nothing more than a rüde and incomplete attempt 
at the mental contemplation of a tolerably nmneroiu 
tribal bcniy ? Is it more tlian a conception of com- 
plex relationship, reached by looking omy at genera- 
tions and by eliminating Üie idea of grade or ^^ree ? 
The rough view of a Community as consisting of 
generations is common enough. It appears alike in 
the Hindu sacerdotal distribution of Ute into that of 
the Student, the Householder, and the Ascetic, and 
in the fine Greek song of the militant Dorians which 
makes the men boast that they are warriors, the 
children that they will be warriors some day, and the 
old men that they were warriors once. 
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CHAPTER IX. 

THE DECAY OF FEUDAL PBOPEBTT IN FRANCE 

AND ENGLAND. 

CoNSiDEBiNG the immense space which the first French 
Revolution fiUed in the eyes of the generatioii which 
immediately succeeded it, it is surprising at first sight 
that the search after authentic materials for an opinion 
conceming its causes, course, and character was for 
a while but slackly -prosecuted. A virtually inex- 
haustible störe of such materials existed in the cahiers 
— ^the Statements of grievances which, according to 
the ancient practice of the French States-Gleneral, 
were sent up fi'om every administrative subdivision 
of France to the body which became the first Con- 
stituent Assembly. Yet it is only in comparativdy 
recent days that this and other similar stores of 
historical wealth have been critically examined. The 
story runs (I do not know whether it has found its 
way into print) that a well-known German historian 
once expressed his amazement at having pointed out 
to him in Paris some dusty bundles of papers, with 
the remark that they had lain undisturbed since 

Y 2 



292 DECAY OF FEUDAL PKOPEKTY IN ctoab. il, 

they were deposited in the Archives on the recon- 
struction, after the close of the Reign of Terror, of 
the gloomily famous Committees of Public Salvation 
and General Security. *But you have classical 
histories of the Revolution/ he said ; ' have not these 
documents been examined by their writers? ' * Xo/ 
was the reply, * that is the dust of 1794.' 

There is, however, some account to be given of 
this neglect, especially as regards the cahiers. One 
cause of it has undoubtedly been that preference for 
general explanations of phenomena which has always 
been a heavy drawback on French genius ; and the 
general explanations of the first French Revolution 
current in France are a multitude. But another, and 
probably the most powerful, cause is the neamess of 
the Revolution itself De Tocqueville, who first dug 
deep into the cahiers^ and showed what great results 
might be obtained by thoroughly exploring that mine, 
has left the striking remark that no foreigner can 
properly appreciate the State of sentiment in one 
section of French society, where there is scarcely a 
Single family in which the guillotining of a parent er 
a near relative is not a recoUection or a fresh tradi- 
tion ; and one of the fruits of this condition of feel- 
ing is a strong reluctance to connect the France of 
the Revolution with the France of the Monarchy. 
Another, and a much larger, portion of the natiou 
traces its political and social rights to the period 
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-diiring which all this blood was shed ; and hence 
:ari8es a manifest disposition to regard the Revolution 
as a historical catastrophe, terrible but inevitable, and 
to look on the society wbich succeeded it as no more 
-closely related to that wbich preceded it than is the 
Vegetation which has grown on the sides of Vesuvius 
after an eruption to the Vegetation which the lava 
-destroyed. Between unwillingness to find the 
parentage of the Revolution in the old rigim^ before 
it, and unwillingness to have its crimes placed in fall 
light, the first condition of scientific history, the 
critical examination of its sources was too much and 
too long overlooked. But of late, and mainly owing 
to the influence of that invaluable work on the rela- 
tions between Old and New France, on which De 
Tocqueville was stiU engaged at his death, the busi- 
ness of correcting preconceived opinions by the aid 
of authentic historical materials has been rapidly 
proceeding. Two interesting books, one by M. 
Chassin (* Le G^nie de la Revolution '), and the other 
by M. Doniol (* La Revolution Franqaise et la F^o- 
dalit^'), are among the first-finiits of renewed ex- 
amination of the cahiei's ; and in the three volumes 
of his * Origins of Contemporary France/ which 
M. Taine has lately published, he has given us in- 
stalments of a work which, apart fi-om its great 
literaiy merits, is not unworthy to be compared 
with De Tocqueville's fi-agment in the originality and 
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carefulness of the research of which it gives proof. 
M. Doniol States that great quantitles of the original 
cahiers are to be found in the French Archives ; but, 
though some of them were separately printed in 1 789, 
I am not acquainted with any coUection of them 
fiiller than that pubUshed, many years ago, by 
Prudhonmie and Laurent de M^zi^res. 

But although the diligent prosecution of these 
inquiries is comparatively recent, it has already led 
to considerable results. Some new facts have been 
discovered, some already known have been brought 
into clearer light, and several errors have been de- 
tected. Among the passages in the Revolution 
hitherto obscure which may now be better under- 
Btood, one or two deserve especial remark. The 
hostility of the cultivating peasantry to the territorial 
nobility in all provinces of France except Brittany 
and Anjou, has generally been recognised, not merely 
as one of the causes of the Revolution, but as the 
Chief cause of the rapidity with which it gathered 
head and of the comparative stability which it mani- 
fested. The provincial cities and towns were slowly 
drawn into the movement through the action of 
Jacobin clubs, gradually established in them, and 
taking their instructions from the central body in 
Paris, which no doubt from the first was a fumace 
of revolutionary agitation. But the peasantry, always 
excepting those of the westem provinces, were from 
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the very beginm'ng enthusiasts for the destruction of 
the ancient iuBtitutions, and so they remaiiied until 
they gamed their objects. This universal hatred of 
the peasants had for one of its effects a oondition of 
the coTintry which, no doubt, has often perplexed the 
reader of the ordinarv histories. After a while France 
became hermetically closed, and escape from the 
gaUlotine became ahnost impossible. Some writers, 
in explaming this, have attributed to Robespierre a 
special genius for police Organisation ; but the truth 
seems to be Üiat the cultivating classes, who at first 
witnessed with pleasure the emigration of the nobility, 
constituted themselves a voluntary police as soon as 
they found that, by detaining the nobles in France, 
they would probably send them to the scaffbld. This 
extremity of detestation is not sufficiently accounted 
for by assigning general reafions for it. The com- 
plicity of the peasants with the rulers of the Reign 
of Terror was imdoubtedly connected with a wish to 
preserve certain advantages which they had obtained 
just at the very period when France became a re- 
public ; and simUarly an earlier series of incidents, 
which testify to the same unqualified bittemess of 
feeling, are now shown to have had a special rather 
than a general cause. M. Taine has described in the 
Bubdivision of his work called * L 'Anarchie Spon- 
tande' those terrible outbreaks of violence which 
occurred even as early as 1789, and which are 
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sometimes designated collectively the 'buming of 
the cMteaux/ What is now seen clearly, but had 
only been suspected before, is that the acta of the 
incendiaries had a distinct object.^ The object in 
setting fire to a chäteau was to bum the muniment- 
room ; and the object of buming the muniment-room 
was to destroy the iitres or title-deeds of the srigneur 
of the fief — as we should say, of the lord of the 
manor. All this would be hardly intelligible but 
for a figw3t, now established, which possibly requires a 
Uwyer rather tto an hUtoria» to appJate it_the 
fact that the French nobility were everywhere en- 
gaged in never-ceasing litigation with the peasants. 
The majority of the French nobles, it should be 
understood, had little or no analogy to what we 
understand by a landed aristocracy. A certain num- 
ber of them, relatively but a few, had great estates ; 
but the largest part of them had little or no land let 
for rent to lessees or tenants-at-will. The multitude 
of petty noblemen and gentlemen — classes indistin- 
guishable from one another in Old France — ^lived 

^ See Taine, vol. i. of La Rh)oluti(m (vol. ii. of the entire 
work), pp. 94 et aeq, It will be observed in how many caseB the 
attack on the ch&teau ends with the boming or pillage of the 
mununente. M. Taine observes that the anarchy was sure to 
Bpread. * Kemarquez/ he writes, ' que les chartriers et les titres 
föodanx sont enoore intacts dans les trois quarts de Franoe, 
qae le paysan a besoin de les voir disparaitre, et qu'il est toi^oors 
ann^. 



CHAP. IX. FRANCE AND ENGLAND. 297 

on the money produce of the small incidental Services 
due, as we should say, from owners of land hdd in 
copyhold to the lord of the manor. Thus they had 
their financea^ the * fines ' of our copyhold tenure, the 
dues payable to the lord by the peasant proprietor on 
death or on the sale of his land. They had also their 
monopolies, such as the Obligation of the peasant to 
send his grain to the lord's mill for grinding, or his 
beast to the lord's market for sale. And they had 
a number of miscellaneous and nondescript sources 
of income, such as a sole right to have a dovecote 
stocked with pigeons, which fed on the peasants' com. 
Now on the legal foundations of these privileges a 
strong controversy was proceeding among the French 
lawyers during the half-century preceding the Revo- 
lution. Some maintained the legal doctrine which 
had made great way in France at the period when feu- 
dalism was really strong — Nvüe terre sans seigneur^ 
* No lord, no land.' On this principle, the presump- 
tion was always in favour of the liability to feudal 
dues, and the right to them could always be estab- 
lished by prescription. But another school, no doubt 
unconsciously influenced by the economical doctrines 
which had excited such interest among the educated 
dasses in the latter part of the eighteenth Century, 
€ontended that the lord must show his titres^ and 
almost went the lengtJi of arguing that no feudal 
rights had a legal basis imless documentary evidence 
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of title could be produced. The struggle between 
the competing prmciples produced an enonnous 
amount of litigation, sometimes the lord encroaching 
on the strength of one view, sometimes the peasant 
on the strength of the other. In any event, the 
title-deeds of the lord had become of the greatest 
importance, and the advantage which the tenants 
gained by their destruction is obvious enough. At 
a later date it lost its value in the eyes of the 
peasantry, because more drastic remedies for their 
grievances had then been devised. The legislation 
of the Constituent Assembly swept away the greatest 
part of the feudal dues, and provided compensation 
for only a part of them. The Legislative or Second 
Assembly abolished the residue and withdrew the 
compensation. The Convention, or Third, found 
almost nothing to destroy, though it was passionately 
eager to fasten on a hated institution, and though 
the Revolutionary lawyers, who abounded in it, were 
the real authors of the legislative provisions, after- 
wards engrafted on the Code Napoleon, which for 
ever prevented the revival of feudal ownership in 
France. The transfer of property from one class to 
another through the abolition of the feudal dues was 
much more important than has been commonly 
supposed, and had much greater influence over the 
course of the Revolution. When in fect the Revolu- 
tion ceased to be a social movement, it lost the 
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greatest part of its aliment, and nothing remained 
for its authors except to tear one another to pieces. 

While, however, the re-examination of the cahiers 
has placed beyond question the character of the griev- 
ances of the French peasantry, it has raised some 
new Problems. Bitterly and strongly as these griev- 
ances were feit, were they of extraordinary propor- 
tions? Does the comparison of the relations between 
the French peasant and his lord with sinular relations 
in other countries suggest that the small cultivator 
in France had exceptional and intolerable bnrdens to 
bear? 

If I were to say that the first French Revolution 
took place because a great part of the soil of 
France was held on Copyhold Tenure, the State- 
ment would doubtless sound like a paradox. Those 
who have any practical knowledge of Copyhold, know 
it to be certainly an inconvenient form of landed pro- 
perty, but hold it probably to be, like all property, 
rather a privilege than a grievance. Those again who 
have paid any attention to its history, have possibly 
heard that Copyhold Tenure has descended from the 
precarious holdings of Bondmen or Slaves, a condi- 
tion to which the greatest part of the Anglo-Saxon 
population is supposed to have been reduced after the 
aUeged destruction of the ancient land-law of England 
and confiscation of its soil by William the Conqueror. 
The populär theory of the origin of Copyhold, or at 
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all events the theory in which most lawyers are edu- 

cated, 18 explicitly set forth in a tract on the * Use of 

the Law/ commonly printed in coUections of the 

writings of Lord Bacon (Spedding's edition, vol. vii. 

pp. 481 et seq.) The Conqueror is described as 

having * got by conquest all the land of the realm 

(except Church lands and the lands of Kent) into his 

own hands in demesne, taking from eveiy man aU 

estate, tenure, property, and liberty of and in the 

same.' He then distributed the soil of England 

among his tenants in capite^ ' reserving some retri- 

bution of rents or Services or both to him and his 

heirs ' ; and * by example and resemblance of the 

king's policy in these institutions of tenures, the great 

men and gentlemen of the realm did the like as near 

BS they could.' Each of them, after reserving to him- 

self the land in the immediate neighbourhood of his 

mansion-house, or manor, gave a certain portion of 

the * uttermost parts ' of his estate to some * trusty 

servants, to find a horse for war and go with him 

when he went with the king to the wars, . . . 

which tenant is called a tenant of knight-service.' 

Smaller parcels of land he assigned to socage tenants, 

who were to plough part of the domain of the lord 

and bring home the harvest ; and the remainder of this 

domain, * which he kept to himself,' he cultivated by 

his bondmen, and *he appointed them at the courts 

of his manor how they should hold it, making an 
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entry of it into the roll of his court ; yet still in the 
lord's power to take it away ; and therefore they were 
called tenants-at-will by copy of conrt-roU, being in 
truth bondmen at the beginning ; but, having at- 
tained freedom of their persons, they are now called 
copyholders, are and so privüeged by the custom that 
the lord cannot put them out/ The writer adds that 
' Manors being in tibis sort at first made, it grew out 
of reason that the lord of the manor should hold a 
court, which is no more than to assemble his tenants 
at times to be by him appomted. . . . This court is 
called a Court Baron ; and herein a man may sue for 
any debt or trespass under forty Shillings' value ; and 
the freeholders are to judge of the cause upon the 
proofs produced on both sides/ 

The tract on the * Use of the Law ' appears to be 
wrongly attributed to Lord Bacon, who has dsewhere 
shown that he had much sounder ideas than its writer 
of the true history of English institutions. The 
account, however, which it gives of the origin of 
Manors and of copy hold tenures is the one which, on 
the whole, has generally prevailed, and there is un- 
doubtedly a good deal in the received authorities on 
copyhold to suggest it. Yet it is certainly not true, 
and perhaps the least drawback on it is that it is 
not true. For, by substituting for the truth a set 
of plausible fictions, it gives a wrong point to some 
instructive political lessons, and has besides the 
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mischievouB indirect effect of disguising from us that 
institutioiis, like forms of organic life, are subject to 
the great law of evolution. 

The real &cts are being gradually, though but 
slowly, established by very recent researches, but, so 
far as they can be stated in the spaoe at our com- 
mand, they are as foUows : — 

When Western Europe has settled down into com- 
parative peace after the deadly strife which foUowed, 
first, the irruption of the Grermanic races into the 
Roman provinces, and next, the disruption of the Car- 
lovingian Empire, and when the feudal world has at last 
been constituted, it wears superficially a variety and 
irregularity of outline very imlike the apparent uni- 
formity of the Roman Empire. But, on close inspec- 
tion, all feudal society is seen to be a reproduction of 
a Single typical form. This unit consists of a group 
of men settled on a definite space of land, and form- 
ing what we Englishman call a Manor, and what in 
France was called a Fief. The great misconception 
which runs through the account of this group which 
I took from the trax^t passmg under Bacon's name, is 
as foUows : the writer regards the Manor entirely as 
a mode of property, the manorial Organisation as a 
mere proprietary arrangement. But the Manor or 
Fief, in its origin, was as much a political as a proprie- 
tary body, as nearly akin to a State as to an Estate. 
It retained even in its decay some of the characteristic 
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and curiously persistent marks of Aryan political 
organisms. The Lord is the ßaa-iXeu^y the rex, the 
king.' The free tenants are the yepovcria, the 
Senate, the Council. The villeins are the mass of 
the people ; and below them are the true bondmen, 
the slaves, or thralls, or, in later legal language, the 
villems in gross. The Signorial Court, the Court 
Baron, is the ancient village assembly, in which the 
administration of justice has now taken precedence of 
other public concems, but in which those public con- 
cems continue to be discussed, the lord presiding, 
the free tenants advißing, the viUeins attending with- 
out definite share or voice in the deliberations, like 
the crowd in the Homeric Agora. Those fines, dues, 
and monopolies which still annoy the English copy- 
holder of our day, which went fer to cause the first 

' In the serieB of papers, called ^ SouTenirs d'Enfanoe/ which 
M. Benan is pnbliahiiig in the Eevue des Deux Movides, he d&- 
smbes a olaas of territorial nobles who were found in Brittany, 
just before the Beyolntion, and who weie qnite distinct from the 
later nobility of royal creation. They had &llen into great 
poyerty, but they reoeiTed mnch consideration trom the peasantry, 
who regarded them as the lay chiefe of the parishes of which the 
cnr^ were the eodeaastical heads. M. Benan mentions the re- 
markable &ßt that they touched for the king's eviL He says of 
one of them : * On croyait qne oomme chef il ^tait d^positaire de 
la foroe de son sang, qu'il poss^dait 6minemment les dons de sa 
raoe, et qn'il ponyait avec sa salive et ses attonchements la relever 
qnand eüe ^tait afBublie. On ^tait persoad^ qne ponr opdrer des 
gnMsons de oette sorte il fallait un nombre Enorme de qnartiera 
de noblesse/ — Bevite des Detuc Mondes, March 15, 1876. 
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French Revolution, and which had to be cleared away 
by a timely slroke of statesmanship before Prussia 
could begin a struggle to relieve herseif from French 
military despotism, were in their origin rather in the 
nature of taxes than in the nature of rent. Thqr 
represent the ancient provision for the Service of the 
little village Commonwealth. Some of them may 
have Sprung from the oppressions of the lord, and some 
from agreement with him ; but the greatest part had 
their origin in regulated force, the sovereignty of the 
little State. 

The Lord, the Seigneur of France, is answerable 
for the conduct of the whole manorial group to its 
superiors and its neighbours. He is the manager or 
govemor of the little society, with the advice of his 
free tenants. He is arbiter of its affairs in the sig- 
norial court. He is not the owner of all the land of 
the Manor ; but he generally owns some of it under 
the name of his domain. Much, however, of his 
revenues, and here and there the most important part 
of them, consists of the various dues payable to him 
from all classes of his tenants. Immediately under 
him are his freeholders, who render him military or 
other honourable service and do suit^ which involves 
giving an opinion on the judicial or other matters 
arising in the Court Baron, But the greatest part of 
the land included in the Manor or Fief, in some cases 
much the largest part of it, is in the hands of the 
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Villeins. It was inevitable that the position of this 
Stratum of the manorial Community should be much 
misunderstood until the Comparative Method of In- 
quiry let in light upon it through Observation of those 
more backward societies which have preserved to our 
days the life and social forms of the eleventh and 
twelfth centuries. The villeins owe to the lord all 
sorts of dues and Services, personal labour, among 
others, on the lands which form his domain ; they 
may not leave the Manor without his permission ; no 
one of them can succeed to the land of another with- 
out his assent ; and the legal theory even is that the 
movable property of the villein belongs to the lord. 
Yet it may confidently be laid down that, in the 
light of modern research, none of these disadvantages 
prove an absolutely servüe Status, and that aU may 
be explained without reference to it.* Those who 
remember that, twenty-five years ago, the Russian 
serfs were popularly supposed in England to be as 
much slaves as the negroes of a Mississippi plan- 
ter, but nevertheless are aware that under the great 

' Bracton most clearly ezplains that in the thirteenth oen- 
tory YHlenage was a tenure and not a personal Status. Either a 
freeman or a bondman might hold in villenage, bat ' the tene- 
ment changes not the condition of a freeman anj more than of a 
ßlave. For a freeman may hold in mere villenage, doing whateyer 
Service thereto belongs, and shall not the less be free sinoe he does 
this in regard of his Tillenage and not in regard of his person/ I 
gire the whole passage in Note A to this chapter. 

X 
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measure of 1861 the 6er&, and not the lords, obtained 
much the largest part of the land, may be prepared 
for the assertion that the villeins of the middle ag^ 
were never in the strict Bense of the word slaves, 
and never ceased to be in some sense landed pro- 
prietors. 

To the tj^ical form which I have described, 
Ejingdoms were adjusted no less than Manors. The 
Bovereign who became the most powerfiil in Europe, 
the King of France, was the lord of an exalted 
Manor. His free tenants were the Dukes of Nor- 
mandy and Burgundy, the Counts of Toulouse and 
Champagne ; his domain consisted of Paris and of 
the old Duchy of France. These continental insti- 
tutions were reproduced in England, but, as has often 
been the case, with a difference. The great power of 
the early Anglo-Norman kings came fix)m their 
allowing nobody to be absolutely interposed, like a 
Duke of Burgundy, between themselves and their 
subjects, and from their exacting fealty and therefore 
military Service from all Englishmen (Freeman, * Nor- 
man Conquest/ iv. 694). We can trace the Manorial 
group backward s to an earlier social form, a body of 
men democratically or rather aristocratically govemed, 
in which the free tenants had as yet no lord, the 
village Community.* We can also trace its gradual 

^ See Note A to this chapter, ' Yillage Communities and 
Manors.' 
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dissolution, until the forms of landed property were 
established with which we are all familiär. The 
exact point before us is, Why did the Manor in its 
decay produce such different results in England and 
France? Why did its transformation end in one 
country in a revolution which is an epoch of history? 
Why, in another, in a somewhat inconvenient form of 
landed property? 

It is, in the first place, to be observed that the 
French peasant tenures of 1789 wear, extemally^ the 
strongest resemblance to the copyhold tenures which 
were found at the same date in England, and which 
indeed still snrvive, though their area is much 
limited. From my own researches, I should be 
inclined to doubt whether there is a single Service of 
the French peasantry established by authentic evi- 
dence of which at least a trace cannot be discovered 
among the incidents of English copyholds. Arthur 
Young, who travelled just before and just after the 
outbreak of the Revolution, singles out certain French 
Services for their especial grotesqueness, but feudal 
obligations nearly answering to several of them are 
mentioned by one or other of the witnesses examined 
by the Select Committee of the House of Commons 
on Copyholds which sat in 1850 and 1851. There 
are, no doubt, certain alleged incidents of the French 
tenure, implying an extreme degradation of the 
tenant, which do not appear to have ever had their 

x2 
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counterparts in England, though they have been 
thought to be discoverable in the half-legendary 
history of Scotland ; but the evidence of them has of 
late been considered to be extremely doubtM, and it 
certainly consists in some cases of a misapprehension 
of the meaning of old French juridical tenns. On the 
whole, the correspondence of the French and English 
tenures is remarkably close ; and nothing can exceed 
the surprise of M. Doniol — ^the first of his country- 
men, I believe, who has become alive to this corre- 
spondence — that grievances which all his authorities 
declare to have brought about the great Revolution, 
are in England grievances of no political significance 
whatever. M. Doniol has imagined the following 
ingenious Illustration of the disadvantages of the 
existing English copyhold tenure. He supposes a 
capitalist from the South of England beginning 
negotiations for the purchase of an estate in the 
North which has Struck his fancy. His solicitor teils 
him that Manors abound in the Northern counties, 
and that the estate is mostly copyhold. On further 
inquiry, he is informed that the land is subject to 
arbitrary fines — the finances of old French law — and 
that a sum of money is therefore payable to the lord of 
the manor every time a copyholder dies or sells liis 
land ; and every time the lord dies, a similar sum 
must be paid to his successor. These arbitrary fines 
were once really arbitrary, but the King's Court long 
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ago declared that (save in some veiy exceptional 
cases) they must be reasonable and mußt not exceed 
two years' value of the land. The consequence, 
however, is, that every time any one in a series of 
hereditary copyhold tenants (father, son, or grandson) 
dies, and every time a death occurs in a similar series 
of lords of the manor, two years' value of the land 
must be paid. Hence, M. Doniol's would-be pur- 
chaser is wamed that it never can be worth his while 
to make improvements on his property, since they 
would only add to the Standard of the fine leviable 
in these eventualities. He is fiirther wamed that, 
on his death, the most valuable piece of personal 
property he possesses wül be liable to be seized by 
the lord under the name of a Heriot ; and it is a fect 
that the Pitt Diamond and the famous picture of 
Rubens, the * Chapeau de Paule,' which is the gern 
of the Peel CoUection in the National Gallery, were 
barely saved from seizure as Heriots, and the most 
valuable racehorse of its time was actually seized, 
their owners happening to have some fragments of 
copyhold amid their estates. M. Doniol's solicitor 
then goes on to enumerate a number of smaller 
inconveniences of the tenure, One of them was in 
France one of the chief grievances of the peasantry. 
On being properly summoned the copyholder must 
supply a man to assist in reaping the lord's harvest. 
In old. France, the peasant went himself, but in 
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England it merely comes to this, that the copyholder 
loses a day's work of one of his labourers ; the lord, 
however, does not gain it, for the labourer sent to him 
does as little work as possible, and by the custom he 
is entitled to a dinner, which is worth more than the 
value of his labour at its best. 

M, Doniol concludes by asking who in his senses 
could buy such a property. The incidents of copy- 
hold which he specifies have a real existence and 
are very familiär to lawyers ; many others equally 
Singular in the eyes of a foreigner were described to 
the Select Committees of the House of Commons. 
Nevertheless, as M. Doniol himself admits, there is 
a certain fallacy in his account. For purposes of 
illustration, he assumes that all copyhold land is 
burdened everywhere with these onerous Services. 
The truth is that, the picture is made up by uniting 
burdens spread over a great number of manors ; and 
it may be asserted generally that in the southem 
counties of England manorial liabilities are seldom of 
much importance ; and everywhere they have been 
extinguished in great quantities during the last five- 
and-twenty years by the proceedings of the Copyhold 
Commissioners. 

The reasons which may ultimately lead to the 
compulsory enfranchisement on equitable terms of all 
English copyhold land are not at all likely to be the 
grievances of the copyholder. If he were to urge them. 
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the answer openly or tacitly given would be that he 
is fortunate to have even an inconvenient kind of 
property, and that he is no more entiüed to the 
public pity than a shareholder in a raüway which 
pays intermittent dividends or none at all. Very 
probably he would be told that, whatever be the 
disadvantages of his property, they were doubtless 
allowed for in the price which he or his predecessors 
paid for it. The grounds on which enfranchisement 
wül be enforced, if at all, will be, that copyhold 
tenure is an obstacle to agricultural improvement, on 
which it entails a direct penalty, and that it is a 
restraint on the productiveness of the soil. It is to 
be remarked, however, that this reasoning, or at least 
its cogency, is extremely modern. As recently as 
two cTJL ago, «. oLver, not o.er.«nri Je .o 
other people's intereste, desoribed th« grievances of 
copyholders in language curiously like that used of 
the wTongs of the French peasantry in the cahiers 
sent up to the French States-Gteneral. Roger North, 
in his delightful book, * The Lives of the Norths,' teils 
US that the Lord Keeper Guilford qualified himself 
for practice at the bar by acting as the Steward of 
various manors, and he quotes a good deal of the 
Lord Keeper's conversation on the subject of manorial 
rights. Guilford was in the habit of saying that he 
found himself the executioner of the cruelty of the 
Lords and Ladies of Manors upon poor men ; that 
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small tenements and pieces of land which had been 
men's inheritances for generations were devoured by 
fines ; that it was wonderfol how Parliament^ which 
took away the royal tenurea in capite, had never 
rdieved the poorest landowners of the nation from 
extortion and oppression^ and that the tennre ought 
to be abolished. Here is the very muttering of the 
volcano before the French revolutionary eruption ; 
but there is this difierence, that the class compassion- 
ated by North is a relatively small one as well as a 
poor one, for he goes on to observe on the large. 
number of manors which had become altogether or 
partially extinct in England. 

Now, if a himdred years ago, a great part of 
the class which, as a fact, consisted of agricultural 
labourers, and a considerablQ part of the class which, 
as a fact, consisted of tenant farmers, had been made 
up of copyholders standing to the Lord of the Manor 
in the relations which North describes, and if, under 
the law of the equal division of property these copy- 
holders were constantly multipl3dng their numbers 
without severing themselves from the land, there 
would have been in this country a State of agraiian 
Society very nearly resembling that of France. It 
must be allowed, I think, that if no simüar conviüsion 
had resulted from it, it would not have been for want 
of explosive material. As a matter of fact, nothing 
of the kind occurred, and the very Suggestion of an 
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English Revolution caused by the oppression of 
copyhold tenantß ßtrikes every one as an absurdity. 
How then came the feudal edifice of which the 
outline had been extremely similar in England and 
France, to break into such different shapes? How 
came the same Institution to become a grievance of 
the first Order in one oountry, at most an inoon- 
venience in the other? The answer to this question 
divides itself into many branches ; some of them I 
could not follow without retracing much of the long 
and intricate history of English land-law, and without 
using much technical language, but the consideration 
of a few may not be out of place here. 

One powerfiil cause of the difference lay in the 
Btrong distinction between the judicial Organisation 
of France and of England. In both countries, a 
considerable part of the populär law, the law which 
affected the mass of the people m most of their 
concems, had been once administered by the local 
Courts, the Manor courts, and signorial courts, pre- 
sided over theoretically by the lord, but practically 
by an expert deputy, the Steward, attomey, or bailli. 
The French signorial court is extinct, and the only 
picture which remains is a caricature, in the play of 
Beaumarchais called the * Mariage de Figaro/ Yet 
even the sketch of Beaumarchais is a sketch of a 
tribunal in its way powerful and important, and thus 
very unlike those Manor courts which, though still 
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summoned in our day for the transaction of business, 
betray in every part of their proceeding their extreme 
decay. A Century since, the English Manor court 
was very much what it now is ; but the signorial 
court of France was a comparatively flourishing 
institution. The English country gentleman, wha 
was lord of the manor, was administratively a person 
of great authority and influence ; but his ancient 
Jurisdiction was in extreme decrepitude, and the only 
judicial powers which he prized were probably those 
which he derived, as a Justice of the Peace, from the 
King. The French Seigneur, on the other hand, was 
administratively a cipher ; as Tocqueville has pointed 
out, the agents of the centralised royal authority had 
usurped all serious administrative fimctions ; but 
then th<; court of his signory, though it had lost 
much, had retained a good deal of its ancient autho- 
rity aud activity. 

The different condition of the local jurisdictions 
in the two countries was certainly due to the diflferent 
action upon them of courts outside and above them. 
In England the King's Courts at "Westminster Hall 
constantly corrected the Jurisdiction of the manorial 
courts, limiting the area of land subject to it, confin- 
ing it rigorously to specific cases, and strictly pre- 
scribing the manner in which it should be exercised. 
The heads of the little manorial societies long 
struggled against what they deemed to be an usurpa- 
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tion. Too few manor roUs have been published ; 
but in those which have been made accessible you 
frequently find the lord and the homage (that is, the 
assembly of free tenants) making rules against resort 
to the King's Court. Thus, if we tum to poge 239 of 
Mr. Scrope's ^ History of the Manor of Castle Combe/ 
we find an entry of a distress made on the goods of a 
copyholder for violating the constitutional rule {com- 
munis ordinatio) of the Manor, that ^ no tenant is in 
any way or for any reason to implead, or procure the 
impleading of any other tenant, in any extemal 
court.' Not only did the King's Courts disregard all 
such rules, but they established the principle that 
the lord might be made to answer to the King for 
any excess of his authority, or of his customary Privi- 
leges. Some of the best-known principles limiting 
manorial rights were settled in this way ; among 
others, the doctrine which in its origin must have 
been most beneficial to the copyholder, that all so- 
called arbitrary fines must be reasonable, the Standard 
of reasonableness being taken at two years' value. 
The most destructive influence exercised by the 
King's Courts over the manorial jurisdictions con- 
sist^d probably in the inclination of the higher 
tribunal to narrow the area of land held on tenures 
traceable to the ancient villenage. The King's Court 
would bind a lord to prove strictly that a parti- 
cular piece of land was copyhold. The free tenure, 
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technicaUy called socage, was thus always extend- 
ing at the expense of servüe tenures ; and Koger 
North expressly teils us that, at the time ot 
which he writes — ^that is, about the middle of the 
seventeenth Century — 'most manors in Englajid 
were more than half lost.' 

What the Courts at Westminster Hall were to the 
English Manor, the French Parliaments were to the 
French Fief, They were originaUy creations of the 
King ; the pedigree of the Parliament of Paris is as 
distinctly traceable as that of the Queen's Bench to the 
ancient Curia Regis ; and originaUy the Parliaments 
were as untiring as the Courts of the English Kings, 
and in the teeth of far fiercer protests from the French 
nobility, in extending the authority of royal law at 
the cost of local law. Not only did they employ 
against the signorial courts the same weapons which 
were used by the English judges, but they borrowed 
a special instrument of attack from the Roman law, 
by insisting on their right to hear appeals from all 
subordinate jurisdictions. Yet there is no doubt 
that this hostility slackened after a while. Although, 
as I before said, a special current of decision set in in 
the latter half of the eighteenth Century, yet, on the 
whole, the later doctrine of the French Parliaments 
was ' Nrille terre sans seigneur ; ' and thus there was 
always a presumption against the existence of the 
free tenure most nearly corresponding to our socage. 
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The Parliament of Paris, just before the Revolution, 
ordered the work of Boncerf, * On the •Inconveniences 
of Feudal Rights,' to be publicly bumt ; and the 
decree no doubt testifies to the opinions most strongly 
and permanently held by the majorify of the French 
judges. 

There is a general agreement among historians of 
French law that this later tendemess of the Fraich 
Parliaments to signorial rights and signorial jurisdic 
tions is attributable to the interest which the French 
^nobility of the gown' had acquired in signorial 
Privileges. The change of feeling is connected with 
the Innovation, generally regarded as disastrous, by 
which Offices in the great French judicial assemblies 
became purchasable and hereditary. Thenceforward, 
as M. Fustel de Coulanges has observed, a judge was 
almost invariably a man of inherited wealth ; in the 
France of that day, the only Investment for wealth 
was land or interests in land, and proprietorship was 
just as likely to consist in a right to signorial dues 
as in ownership of the soil. I am not in a position 
to controvert this view ; yet I may venture to inter- 
pose the remark that the Student of English history 
will perhaps doubt whether in all states of society 
the saleableness of judicial office is an unmixed evil. 
Our associations with the French Parliaments do 
them a certain amount of injustice. They had in 
fact inherited, jfrom a time when legislative and 



318 DECAY OP FEUDAL PROPEBTY IN chap. ix. 

judicial power were not clearly separated fix>iii one 
another, a claim to check the legislation of tlie Kings 
of France, by refusing to register tiieir edicts wh«i 
they were, as we should say, unconstitutional. Their 
not always wise and almost always feeble effbrts to 
stand in the way of high-handed legislation, are apt 
to lead US into contrasting them unfavourably ^th 
that famous body bearing the same name which has 
so long made laws for Englishmen. But, as courts 
of justice, they were extremely remarkable, more 
especiaUy for having much of that independence 
which we are used to consider a natural and necessary 
characteristic of legislatures. The very defects of their 
Constitution contributed to this independence. While 
the justice administered in the English Courts was 
from very early times more emphatically than in any 
other European country the King's Justice — while 
each of the four Stuart Kings found no difficulty in 
packing the English bench with his creatures — the 
seats in a French Parliament were fiUed by men who 
retained a certain measure of independence, exactly 
because they had purchased or inherited their offices. 
The Parliaments may be justly taxed with many 
faults, but they were never servüe Instruments or 
pliant nominees of the King, down to the day when 
the States-General, which had not met since 1614, 
again assembled in 1789, and ground the King and the 
Parliaments and all French institutions to powder. 
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There were other causes, besides the tendency of 
judicial decision in the King's Courts, which helped 
to prevent the growth in this country of that spirit 
of discontent which exploded among the French 
peasantry in 1789 and 1790. I have no doubt that 
we mußt reckon among them that aggregation of 
property in large estates which is of old date in this 
country, though the pace at which it has proceeded 
has greatly increased of late. It may have produced 
other evils, but it reduced the particular evil of which 
I have been speaking to insignificant proportions. I 
could not fiilly account for this aggregation without 
entering upon the technical history of land-law ; but 
one of its economical causes may be noticed here. 
The Englißh Lords of Manors — a class which, it must 
be bome in mind, indudes the forerunners of both 
the English nobüity and the English gentry — ^had 
been originally much poorer than the corresponding 
Order in France. The forerunners of the French 
nobüity had settled or risen to power in some of the 
wealthiest, most populous, and most highly cultivated 
provinces of the Roman empire ; and the imposts 
which afterwards became their feudal dues gave them 
no doubt great relative opulence. But England was a 
country of large forests and wastes, as indeed might 
be inferred from Macaulay 's famous Third Chapter, de- 
scribing its condition in comparatively modern times. 
Now one of the best ascertained incidents in the 
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growth of feudalism is the falling of the waste lands 
of the manor into the hands of the lord, and a par- 
ticular circumstance gave an especial importance to 
this gradually acquired property. England in the 
middle ages had a Bource of national wealth whicli can 
only be oompared with our present cpal and iron^ 
with the wines of modern France, or with the gold 
of Australia and Califomia. Her soil, her diniate, 
and doubtless her tenures, were specially fitted for 
the production of wool — ^those * wools of England ' 
which the King, in the Roll of the Ordinance of the 
Staple, is made to call ' the sovereign merchandise 
and jewel of our realm.' The English wool supplied 
the industrious cities of Flanders with material for 
their looms, and was carried to all points of the 
Mediterranean seaboard. This it was which tumed 
a poor nobility into a rieh nobility ; and, when tifie 
Wars of the Roses have closed, a populär movement 
which has attracted too little attention and which has 
been much misunderstood shows the English lords of 
manors rapidly acquiring land, and acquiring it for 
purposes of sheep-farming and of agriculture on a 
great scale. But the French noUesse seem to have 
never been able to buy up the holdings of their 
former villeins. A certain number of them had the 
vast estates described in M. Taine's recently pub- 
lished volimies ; but, taking France as a whole, and 
excluding Church and Crown lands, the sense of 
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property in land was not in the seigneur but in the 
peasant. It is one of the most vulgär of errors to 
suppose that small properties in France date from the 
Revolution ; immediately before it, Arthur Young, 
one of the most observant of English travellers, ex- 
presses himself as amazed at their multitude. And 
this multitude was increasing, since the peasants were 
buying up the domainB of the richer nobility, ruined 
bv the court life at Versailles. But all this mass of 
pLypropnetorsw.. »ubjeC to the pay^ent of feudi 
dues and to the curtailment of their Profits by small 
monopohes ; and we may gain a feeble notion of the 
exasperation which the System caused by recaUing 
the days when the English &rmer had to allow the 
tithe-owner's agent to take every tenth sheaf fix)m 
his field. But perhaps fiction is even more instruc- 
tive on the point than history. Tum to the ' Bride 
of Lammermoor/ and gather from it the opinion 
which the feudal tenants of the Lord of Ravenswood 
had of the raids of Caleb Balderstone on Wolfehope 
— extend this to a whole population and understand 
that a legion of Caleb Balderstones overran France — 
and one may be able to bring home to oneself the 
view which the French peasantry took of the insti- 
tutions under which they lived. 

If we tum to England, we have reason to think 
that, by the end of the last Century, the bulk of the 
class corresponding to the French peasantry consisted 

Y 
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either of agricultural labourers or of tenant fanners. 
Doubtless much might be said on the excessive 
multiplication in this country, as compared with 
others, of the first portion of this class, the agri- 
cultural labourers ; but the tenant farmers, though 
not given to hide their grievances, have never been 
politically dangerous. It is not indeed to be sup- 
posed that the Copyholder, cultivating his own land, 
is never found even now ; probably a part of the 
very considerable number of small landowners which 
the so-called new Domesday Book shows to be left to 
US consists of this class. Several of them were ex- 
amined by the Committees of the House of Commons 
which inquired into copyhold tenures, and they were 
pressed with the question whether they were not at 
all events better off than the farmer holding on lease 
who paid a rent, not at irregulär periods, but re- 
gularly every half-year. The true answer is, that a 
copyholder is not a hirer but an owner of land, but 
the comparison implied in the question is significant. 
No doubt the status of the tenant farmer has had 
much effect on the feeling of cultivatmg copyholders. 
It has served as a Standard with which to compare 
their own condition ; and indeed it is a fact now 
known to lawyers that copyholders in the sixteenth 
and seventeenth centuries frequently impaired their 
legal Position by accepting leases of their land jfrom 
the lord of the manor. But the French peasant, 
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holding by servile tenure, never compared himself 
with the farmers of the domain land of the nobles, 
who were a very special class, the metayers, not only 
hiring their land from the lord, but having it stocked 
by him. The pea^ant compared his lot with that of the 
nobles themselves, and bitterly chafed at the contrast. 
I have yet to mention one cause which perhaps 
more than any other prevented not only manorial 
rights but all rights in land from being seen in 
England at the end of the last Century in precisely 
the same light in which they were viewed in Conti- 
nental countries. It is a fact of great political and 
juridical interest that from very early times landed 
property changed hands by purchase and sale more 
fi^uently in England than elsewhere. The unusual 
legal faciüties for this which existed here belong to 
that technical history of law from which, as before, 
I abstain ; but it was certainly the eariy wealth of 
the country which led chiefly to these transfers. 
Some jurists have laid down, as a general principle, 
that every acquisition of property is founded on a 
previous contract or agreement. This no doubt is 
historically untrue, but the mistake is one which is 
closely connected with some of the most widdy 
received ideas of the eighteenth Century. The sacred- 
ness of contract was one of the ftmdamental ideas 
of the French philosophical creed, and it strongly 
influenced the proceedings by which the manorial 

Y 2 
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rights of the French nobility were taken away^. In 
the end, the nobles received no compensation for the 
loss of these rights ; as the flame of revolution 
gathered head, it was as much as they could do if 
they saved their lives, But this was not at all 
intended by the First or Constitueat Assembly. It 
abolished without compensation those rights only 
which it supposed to have sprung from the ancient 
helplessness of the villein ; but wherever any class of 
rights seemed to it to have originated in a contract 
between the lord and his vassal, it abolished them 
indeed but provided for the lord's reeeiving their 
money-value. The distinction did some honour to 
the spirit of justice prevailing in the First Assembly, 
but no doubt it was founded on historical error. 
There is no reason for supposing that manorial rights 
originated in simple violence, but there is equally 
little for supposing that any large number of them 
originated in agreement. 

What, however, was untrue of France, was true 
in a certain sense of England, and is still truer now. 
The title of the Lord of the Manor and the title of 
the Copyholder were then, as now, far more deeply 
rooted in agreement than in any other deeply feu- 
dalised country. The lord had often, personally, or 
through his predecessors, purchased his rights ; the 
copyholder had constantlv obtained his land subiect 
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to manorial rights, by purchase from somebody eise. 
It will be found that English political economy and 
English populär notions are very deeply and exten- 
sively pervaded by the assumption that all property 
ha8 been axjquired through an original transaction of 
purchase, and that, whatever be the disadvantages of 
the form it takes, they were allowed for in the con- 
sideration for the original sale. I cannot doubt that 
this assumption, to a very great extent a true one, is 
a very valuable safeguard to property ; perhaps in 
our day not less valuable than the general sense of 
its expediency and than that feeling, as old as the 
oldest rudiments of civilisation, which has translated 
itself into the legal rules of prescription and into the 
respect of the most permanently powerful section of 
every society for its established institutions. If this 
be so, the immediate practical lesson is that we owe 
our best wishes to those attempts, hitherto not very 
successful, which have been made to give an impetus 
to the exchangeableness of land. If they ever suc- 
ceed, they will facilitate one of the most conservative 
and reparative of processes, the purification by con- 
tract of the title to property. 

I do not wish to be understood that the contrast 
between the view of feudal obligations and rights 
taken in England and France is wholly to be ex- 
plained by the causes which I have analysed in this 
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paper. This set of causes appears to me to have been 
kept too much in the background, and therefore I 
have thought them not undeserving of attention. It 
belongs to the civil historian to bring to light others 
which are intenningled with the whole structure of 
French society. De Tocqueville has strongly sug- 
gested, and others after him wiU probably demon- 
strate, that the enormous social prestige of the French 
Court and its constant indulgence of its military 
tastes had at length tumed the French territorial 
nobility into a caste as distmct from the cultivating 
})easantry as is the Rajput jfrom the Sudra, as dis- 
tinct as was the white planter of the Southern States 
from the negro who laboured m his cane-fields. The 
eflfect of this deep alienation was completely to alter 
the normal or natural character of the social group of 
which I have spoken, the Manor or Fief. Left to 
itself, it is one of the most conservative of all insti- 
tutions. In our own country the Manor is in extreme 
decay, and chiefly survives in its ecclesiastical Organi- 
sation as the Parish. In France a revolution has 
passed over the Fief, and it has become a mere 
administrative subdivision, the Commune. But, as 
we move eastwards through the German and Scla- 
vonic countries, this primitive social organism grows 
stronger and stronger. It is plainly discemible 
under the superficial crust of Mussulman iustitutions. 



OHAP. IX. FKANCE AND ENGLAND. 327 

until in India it emerges in its most ancient form, as 
the Village-Community, a brotherhood of self-styled 
kinsmen, settled on a space of land. Everywhere, 
however, it oflfers a more or lesB stubbom resistance 
to change ; whether the instrument of change be 
military conquest or the centralising legislation of 
well-intentioned rulers, who from the natura of the 
case can only look on nations as miscellaneous aggre- 
gates of individuals, and can at most aim at the 
greatest happiness of the greatest number. Nobody 
who knows England outside cities and towns will 
think that deference to the Squire and the Parson is 
a phenomenon only fit to point a sarcasm or a joke. 
No Frenchman, except a Parisian, will laugh at what 
Frenchmen call the patriotism of the Steeple. But 
in the latter half of the eighteenth Century, the normal 
Operation of the Fief was reversed in France. Many 
causes, and among them that personal fiiction which 
is the despair of all who would make History a 
science, had produced among the peasantry such 
intensity of hatred to their lord that they were ready 
to find allies against him anjrwhere — ^before the Revo- 
lution, in the despotic King and his usui^ing agents 
— after the Revolution, in the Convention, in the 
Jacobin Club, in the Directory, in the First Consul, 
who was soon to be the Emperor. And even now 
the tradition of the feudal dues and the fear of their 
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revival are political influences of the first order, 
tending to make a great part of the nation ready, or 
not reluctant, to throw itself (as a great French 
orator said) into üie arms of the first lucky coiporal 
who makes it believe that he can preserve the insti- 
tutions created by the Revolution, without bringing 
back the Revolution itself. 
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NOTES AND ILLUSTRATIONS. 

Note A. 
villaoe-communities and manors. 

Although no question has been more discussed by 
German and English scholars, the exact mode in 
which the Manor or Fief arose out of pre-existing 
social forms is still a very obscure problem. In a 
work published ten years ago ( ' Village Communities 
in the East and West'), I gave an abridged ac- 
count of all that was then known or had been con- 
jectured on the subject, but additions are being 
constantly made to our knowledge — in some smail 
degree, I hope, owing to the book I have named — 
— and much Information may be expected from 
Russia, where the growth of lordships and of the chief 
ineidents of villenage are of relatively recent date, and 
where there appears to be materials for an authentic 
history of this social transformation. I trust that 
Mr. Mackenzie Wallace ivill not long withhold those 
results of special investigation whicn he promised in 
the preface to his work on Russia. On another 
aspect of the subject, a forthcoming work of Mr. 
Frederick Seebohm, which I have had the privilege 
of seeing, will throw a great deal of light. 

This, however, is a walk of investigation in 
which the caution given in a Note on ' The Gens ' 
to Chapter VIII. is especially necessary. We must 
make füll allowance for the imitativeness of man- 
kind. A great number of Village- Communities to 
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be found in the various parts of the world, and a 
great number of Manors which still exist in Eng- 
land in extreme decay, must have been originally 
mere reproductions of a model which had ffrown 
into favour. Much of the waste land of India, at 
most held previously in vague tribal ownership, was 
colonised by groups of men who settled down in 
Village-Communities because they knew no other 
form of common cultivation, and the waste plaees 
of Europe were extensively brought under tillage by 
colonists arranged in manorial groups under relmous 
bodies or powerful men who had obtained large 
grants of land. There are, and haye been from time 
immemorial, pai'ts of the world in which settlers 
would as naturaUy plant themselves in these groups, 
as English or Scottish emigrants in Canada or New 
Zealand would now establish themselves on separate 
farms to be cultivated by themselves and their chil- 
dren, or by hired labour. All, then, that we can 
hope to discover is the typical form. Now the typical 
Village-Community — a body of self-styled kinsmen, 
having a govemment of their own, and engaged 
under fixed rules in common cultivation — ^is too 
peculiar a group to have arisen by accident, or to 
have had its origin in individual caprice. The 
evidence seems conclusive that it first grew up in 
remote barbarism, though in barbarism probably not 
older than the period at which mankind began to 
cultivate cereals, or to combine that cultivation with 
the pasturing of flocks and herds. It may give an 
idea of the wide difFusion of the Village-Community 
in its more archaic shapes if I mention that it has 
been observed not only in the largest part of India, 
but in the Fiji Islands (by Sir Arthur Gordon), 
and among the Berbers of North Afnca (by M. 
Emest Renan), and that what appears to be a 
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distmct form of it, foUowed by the more southerly 
tribes of North American Indians, is described by 
Mr. Morgan in the fourth volume of the United 
States Sm^ey of the Rocky Mountain region, which 
appeared last year. Nor is it possible for me to 
doubt that the typical Manor arose out of the 
Vülage-Commimity. Everybody who has made for 
himself a clear mental picture of the last group will 
see that it contains everything which is found in the 
earliest Manors, with no differences except those 
which come from the Substitution of individual for 
populär authority. Everything which the lord can 
do can be done by the Council of village eiders, or by 
the vülage-headman, these last, however, being re- 
sponsible to the Community, while the lord tends 
more and more to become a mere owner, just as the 
King of France came to be called by the lawyers the 
King-Proprietor of all French land. But beyond 
this account of the relation between the Types, it 
would not be safe to go. Both the type of the 
Village-Community and the type of the Manor have 
been extensively copied,^ and here and there in sur- 
prisingly recent times. Their wide extension by 
colonisation is, I suppose, the source of a paradoxical 
opmion which I have seen, that theh- most distinctive 
peculiarities are altogether modern. 

The question of the origui of Manors or Fiefs 
established in Western Europe, and then spread far 
and wide by artificial agency, is wrapt in obscurity. 
I argued in a former work that everything which con- 
tributed to what we call feudalism must have sprung 

* The earliest settlers in New England appear to have planted 
themselvee in townships having a strong resemblanoe to village- 
oommunities. Manors were found in the Southern Settlements. 
See John Hopkins üniveraity Stiulies, edited by H. C. Adams. 
1882. 
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either from barbarous custom or from Roman law 
(^ Ancient Law/ pp. 364 et seq.) ; but from which 
8om*ce were the germs of manorial authority derived ? 
On the one band, the examination of the Theodosian 
Code shows that the great estates of the Roman pro- 
prietary — ^their tnüce^ cultivated by coloni and slaves — 
contracted a certain resemblance to the Manor, which I 
myself am, on the whole, disposed to explain by the 
number of cultivators of barbarous origin with which 
they were filled. I have always dißtrusted the impKed 
assertion of the Roman lawyers that the multitudinous 
Roman slaves had no institutions at all ; and I ima- 
gine that a vast property, crowded with barbarians, 
would naturally fall under a system of management 
not unlike the mechanism of one of the most wide- 
spread of barbarous institutions. It is certainly sig- 
nificant that the Germanic draftsmen of Codes and 
Charters always used the word * viUa ' for what we 
call a village- Community. Whüe I certainly cannot 
accept the conclusion to which some leamed French- 
men incline, that the Manors of the continent are in 
their origin nothing but Roman vUlce^ still it seems 
only reasonable to suppose that in the former Roman 
provinces the Organisation of the viUce did assist in 
causing the cultivating groups to take the manorial 
form rather than that of self-govemed village-commu- 
nities. It is to be noted at the same time that the 
oldest of the barbarous codes, the Lex Salica, knows 
nothing in its earlier and genuine portions of manorial 
authority. The potestas dominica of which it speaks 
is ' royal ' power. It knows the village-community 
under the name of villa (see the Title 45, * De 
Migrantibus '), and in describingone of its even now 
marked characteristics, its rigid exclusiveness, it im- 
plies that the Community is one of freemen entitled to 
sue before the free Court of the Hundred. The 
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Manor appears, however, to have been known to the 
Compilers of the later Leges Barbarorum. 

The difficulty of attributmg the origin of 
English Manors to the Roman Villa need hardly be 
stated. The particular Teutonic tribes which con- 
quered Britain came from homes bo northerly that 
they can hardly have so much as seen a great Roman 
estate, and, even if they had, it is not easy to under- 
stand adventurous warriors settling down as serfe or 
villeins in their oversea conquests. This subject, 
however, is one of those most fully treated in Mr. 
Seebohm's volume. 

It may be convenient that I should give in fiill 
the passage from Bracton stating the l^al theory of 
villenage which prevailed in his day. ' The tenement 
changes not the condition of a fi^ man any more 
than of a slave. For a free man may hold m mere 
vülenage, doing whatever service thereto belongs, and 
shall not the less be free, since he does this in regard 
of the villenage and not in regard of his person. . . . 
Mere villenage is a tenure rendering micertain and un- 
limited Services, where it cannot be known at eventide 
what Service hath to be done in the moming— that is, 
where the tenant is bomid to do whatever is com- 
manded him' (fo. 26a). Again : ' Another kind of 
tenement is villenage, whereof some is mere and other 
privileged. Mere villenage is that which is so held 
that the tenant in villenage, whether free or bond, shali 
do of villein service whatever is commanded him, and 
may not know at nightfall what he must do on the 
morrow, and shall ever be held to imcertain dues ; 
and he may be taxed at the will of the lord for more 
or for less, . . . yet so that if he be a free man he 
doth this in the name of villenage and not in the 
nanie of personal service ; . . . but if he be a villein 
[by blood] he shall do all these things in regard a& 
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well of the villenage as of his person' (fo. 208^)- 
The only difference in the Services was that the mer- 
chetum on marrying a daughter, bemg an incident of 
personal servitude (as a fine paid to the lord for 
depriving him of a slave), was not demandable froai 
the free man holding in villenage' (F. PoUock, 
* Notes on Early English Land Law,' ' Law Maga- 
zine and Review ' for May 1882). The whole of 
Mr. Pollock's valuable paper deserves consideration. 
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CHAPTER X. 

CLASSIFICATIONS OF PROPERTY. 

All who have any knowledge of Legal History are 
aware of certain distinctions which nin through all 
commodities or through large departments of them, 
and which cause the objects of enjoyment lying on 
either aide of the line to belong, in the eyes of law- 
yers, to widdy different provinces of law. Among 
these distinctions, there is that which the ancient 
Roman lawyers drew between Res Mancipi and Res 
nee Mancipi — that is, between Things which required 
and Things which did not require for their transfer the 
conveyance of Mancipation ; there is the mediaeval 
West European distinction between the AUod and the 
Feud, between allodial land and feudal land ; there is 
the still surviving English distinction between Realty 
and Personalty, and finally there is the late Roman 
and modern European distinction between Res Mo- 
biles and Res Immobiles, between movable and im« 
movable property. 

We only know the distinction between Movables 
and Immovables as relatively modern in the Roman 
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State and in Europe. It is the result of an atteznpt 
of the Roman lawyers to abandon the old historical 
classifications, and to classify commodities, Property. 
the objects of enjoyment, according to their actnal 
nature. The generalisation has required but Utile 
subsequent correction ; the diÖiculties which have 
arisen in using it have been insignificant. and have 
oecurred only on the very border-line between the 
two great classes of Things. In the Middle Ages, the 
fact that a tree, though immovable, generally acquires 
value through being hewn down and becoming mov- 
able, and possibly some local practice of employing- 
movable wooden frames in the structure of hoases, 
suggested to the expositors of a few early German 
legal Systems a definition of movables as eveiything 
which could be destroyed by fire ; and, in more 
recent times, the question of the proper place to be 
assigned to a class of things of which modern manu- 
facturing industry has greatly increased the import- 
ance — ' fixtures/ as we call them, the ' immovables 
by destination ' of French law — ^has occasioned doubts 
and disputes. Still, on the whole, if law had really 
been founded on the principles imagined in the last 
Century to constitute its basis — on those principles of 
sämplicity or fitness or good sense which are associated 
with the words ' Nature ' and ' Natural ' — it is pro- 
bable that no Classification of commodities would 
have Struck mankind sooner than that which divides 
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them into movable and immovable. We know, 
nevertheless, that the whole course of Roman legal 
modification from the Twelve Tables to the reforms 
of Justinian had to be gone through before this 
seemingly obvious distinction formally superseded 
the old historical distinction between Res Mancipi 
and Res nee Mancipi, the first including Land, 
Slaves, Horses, and Oxen, and the second everything 
eise ; and the curious fact remains that the English- 
speaking communities— England, her colonies, and 
considerably more than half the States of the American 
Union — still reject the improved Roman Classification, 
and, separating leases of land for years firom the bulk 
of immovable property, join them to personalty or 
movables. Thus stubbomly do the old historical 
classifications hold their ground. But still, if we 
firmly grasp the truth that these historical classifi- 
cations can only mean that the commodities which 
they place in the highest class must have been at 
some time or other the sole important subjects of 
proprietary right, and that the others either did not 
exist or were of trifling value, we cannot but see that 
there must have been a still earlier time when the 
accepted historical classifications were themselves 
modern. The most archaic of them, one probably as 
old as any conscious attempt to draw this kind of 
distinction, is that bequeathed to us by the Romans. 
Yet land, slaves, horses, and oxen cannot, as subjects 

z 
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of individual property, have been of contemporaneous 
origin. There must have been a time when a wild 
animal tamed, which was a rarity, was of more value 
than a hundred acres of land, which was super- 
abundant. The domain of a tribe, as soon as the 
history of mankind began, may have been jealously 
guarded by it as exclusive huntmg-ground, as mark- 
ing the limits which none but a tribesman could step 
within save for bloodshed or plunder, or may have 
been reserved by it (in a later stage of society) for 
pasture ; but each man's share of this domain was of 
less value to him individually than a slave, a horse, 
an ox, or even than a flint-headed axe or spear. All 
this foUows from the simplest economical axioms ; 
but the vestiges of the older (and yet probably not 
the oldest) state of the primitive objects of enjoy- 
ment are plainly stamped upon one authentic record 
of archaic custom, the ancient Irish law ; and they 
seem to me equally discemible in the ancient Teu- 
tonic Code, the Lex Salica, which, whatever eise it 
is, is pre-eminently a body of rules protecting the 
ownership of kine, swine, sheep, goats, horses, and 
even bees. 

I pass to a distinetion which rose into importance 
in an age nearer our own — ^the distinetion between 
the aüod and the feud^ between allodial and feudal 
land. The allod in some form or other is probably 
as cid as the Institution of individual landed property 
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and we may regard it as equivalent to or directly 
descended from the ßhare which each mm took in 
the appropriated portion of the domain of the group 
to which he belonged — ^tribe, joint-family, village 
Community, or nascent city. But many facta — ^fiEictß 
which are receiving constant additions — appear to me 
to show that this share was not at first a definite 
area, but what we should now call a fraction or 
aliquot part of the divisible land. The shares of the 
domain which each family or household could claim 
shifted among the households under a System of 
distribution in tums or by lot, and each share very 
slowly became appropriated to particular families. 
We only know the society of the Roman Common- 
wealth when it had reached this last stage ; indeed, 
the hungry struggle for the public domain which 
begins authentic Roman history would seem to show 
that the System of ^shifting severalties,' which had not 
quite died out in England fifty years ago, was long 
over among the free Roman peasantry ; and the 
traces of an older economical condition must be 
sought in that copious law of servitudes or easements 
into which modern lawyers of all nations have dug as 
into an inexhaustible mine, and which seems to show 
that the agricultural land of every Roman was really 
sei^ient^ as the technical phrase ran, to his neigh- 
bours in respect of rights of way, rights of riding, 
driving, and draught, rights of drawing and lending 

z 2 
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water, and a mass of other rights, far beyond all 
modern experience and example. The abundant 
Roman servitudes appear to me to point back to the 
same modified common enjoyment of land which 
characterised other Aryan races ; but the earlj 
period at which the land of a free Roman peasant 
became appropriated to his family in strict severalty 
affected the legal and economical history of Roman 
sociely very strongly, and thus becomes a fect of 
much importance in the development of the Western 
World. 

There are indications that at first the possession 
of allodial land was every where the distinctive privi- 
lege of the freeman. Down indeed to the first 
French Revolution the exceptional tenure of land 
in * franc-alleu,' which here and there survived amid 
the general feudalisation, was held by Frenchmen 
in high honour. Nevertheless, the modern history 
of allodial land is essentially the history of die hold- 
ing of land by servile or by very humble classes. 
It bequeathed its great characteristic, its divisibility 
at death between all the children or all the sons, to 
that lowest Stratum of landed right upon which the 
feudal structure reposed, either because communities 
originally free had sunk on all sides into villenage, 
or because the allod was the type of all enjoyment 
of land, and was foUowed in colonies of serfs planted 
by a Roman dominus or Teutonic lord. All peasant 
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lioldings in France were adjusted to this type tili 
the Revolution, and so were German peasant estates 
down to a considerably later date. We have traces 
of its peculiar rules in the Gravelkind of Kent, and 
in much copyhold land ; and a comparison of the 
treatißes of Glanvill and Bracton enables us to fix the 
time when the most widely diffused of English tenures 
-socage-was just putting off the characteristics 
of the allod, and putting on those of the feud. But 
our current Real Property Law is coloured through- 
out by the feudal view of land, which is that, when 
held in individual enjoyment, it is primarily im- 
partible or indivisible. The great System of land- 
law, resting on this feudal conception, though occa- 
ßionally wrested into departure fi-om it by sovereign 
authority, is essentially a system of rules regulating 
the tenure of land by noble classes. The allodial 
tenure, which is believed to have been originally the 
tenure of freemen, became in the Middle Ages the 
tenure of serfs. The feudal tenure, which was cer- 
tainly at first the tenure of servants who, but for the 
dignity of their master, might have been called slaves, 
became in the Middle Ages the tenure of noblemen. 
It was by an exception, and a remarkable one, that 
in our country the land-law of the nobles became the 
land-law of the people. 

We know thus much of the beginnings of that 
feudal System, of which the feudal land-law was a 
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part, that it had several diverse origins. The land on 
the border lines of the Roman Empire was held by 
soldier-cultivators on tenure of military Service ; and 
this must have had something to do with it. The 
Roman law of Patron and Client must have had 
something to do with it ; for it plainly suggested 
many customary relations of lord and vassal. We 
see much which cannot but have contributed to it 
in the primitive or barbarous usages of the Aryan 
races re-introduced into the Roman Empire by the 
Gennans. Among these, society was distributed into 
compact groups of families or clans, the first ad- 
ministered by the eldest member subject to a species 
of election, the second often, if not always, govemed 
by some member of a ruling family, selected by the 
process which the Irish called Tanistr}^ And these 
Chiefs or Kings were in the habit of buying or 
rewarding the Services of their immediate retainers 
by gifts. We can put our finger on a variety of the 
ingredients of feudalism spread over a large surface. 
Nevertheless, with all our knowledge, there is still 
the greatest obscurity on one point. How was the 
conception of landed property so completely changed ? 
Nothing can be more singularly xmlike than the legal 
aspect of aUodial land, or, as the Romans would have 
called it, land held in dominium^ and the legal aspect 
of feudal land. In passing from one to the other^ 
you find yourself among a new order of legal ideas. 
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Perhaps it requires a lawyer alive to the signifi- 
cance of technicalities, and tolerably acquainted witli 
the later Roman and earlier feudal law, fully to est!- 
mate the thoroughness of the transmutation. An 
account of all which it implies would be out of place 
here ; but, to take only one phase of it, no Sub- 
version of an accepted legal notion can be more 
striking than that of the Roman (which is the 
developed allodial) view of land as essentially divisible 
by the feudal conception of land as essentially im- 
partible. The Roman lawyers note, as a fundamental 
difference between immovable and movable pro- 
perty, that land is divisible ad inßnitum, and majf be 
always so conceived though actually undivided, while 
movables are not properly capable of division. They 
could conceive land as held (so to speak) under 
different legal dispensations, as belonging to one 
person in Quiritarian and to another in Bonitarian 
ownership, a Splitting of ownership which, after 
feudalism had fallen into decay, revived in our 
country in the distinction between the legal and the 
equitable estate. But there is no symptom that a 
Roman lawyer could conceive what we call a series 
of estates — that is, a number of owners entitled to 
enjoy the same piece of land in succession, and 
capable of being contemplated together. It is a vcry 
remarkable fact that when these great legal thinker» 
had to form an idea of an interest in land so familiär 
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to US as an estate for life, they had to go for an 
analogy to the law of servitudes or easements. A 
Roman usufruct of land was in its practica! effects 
veiy much the same as an English estate for lue ; 
but the Roman jurists classed it with rights of iv^ay 
over another man's field, or a right of drawing water 
from another man's weU. The unpression left on my 
mind by a variety of passages in the Roman l^al 
records is that, if a Roman lawyer had been asked to 
take into his mental view a nmnber of persons having 
rights together over the same property, he would 
have contemplated them not as enjoying it in tum, 
but as dividing it at once between them. Thus &t 
was he from conceiving the ownership of the same 
area of soll as distributed over tenants for life and 
remainder men, tenants in tail male, and tenants in 
tail female, doweresses, tenants by the courtesy of 
England, and reversioners. This long series of 
persons, all having ascertainable rights capable of 
co-existing in the same property — this long succes- 
sion of partial ownerships, making up together one 
complete ownership, the feodum or fee — could not 
have been dreamed of tili a wholly new conception 
of landed property had arisen. When, several cen- 
turies after the birth of feudalism, lawyers sought 
to employ the Roman law to express the feudal rela- 
tions, it had to be violently wrested from its true 
meaning and purpose ; as was notably the Case with 
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the law of Fidei-commissa, or testamentaiy gifte in 
trust. 

One particular agency by which this great revo- 
lution of legal ideas was, at least, partially efFected, 
has been of late the subject of controversy between 
8ome of the most leamed men of our day ; and the 
controversy, I am sorry to say, has been marked by 
much of the bittemess peculiar to disputes which are 
still confined to the leamed and have not yet become 
populär. The Beneficium, or Benefice, an assignment 
of land by a conquering Teutonic king as the reward 
or price of military Service, is aUowed on all sides to 
have had much to do with this great change in the 
legal point of view. Whether the benefice was always 
a gift of public land— as M. Fustel de Coulanges in- 
sists that it was — ^in the countries which passed under 
the sceptre of the House of Clovis, or a gift of con- 
fiscated land — as there is reason to think it was, at 
all events, in some subjugated provinces of the 
Koman Empire — ^it began a new stage in the history 
of land-law. In its earliest form it was unlike the 
estates of matured feudalism, since (according to the 
better opinion) it was not at first generally hereditary ; 
but it was still more unlike the allodial lot of the 
Teutonic freedman and the fimdus of the Roman 
provincial Citizen. One modification of Roman landed 
property came near it — ^the Emphyteusis ; and I still 
hold to the opinion that we have here one of the 
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Bources of the new legal conception. But thougli 
this explanation is plausible, as far as it goes, it is 
only partial ; and, moreover, the Symptoms of a 
change in the legal view of landed property are not 
confined to countries which had formed part of tfcbe 
Roman Empire, but are found in purely Teutonie 
lands. 

Feodum, the later Teutomsed name of the Bene* 
ficium, is now allowed to have been derived from the 
old Gothic Word *^Au/ or */«'— -cattle. The term h 
supposed to have come to mean ' property/ just as 
pecuJiia, from pecus, contracted this meaning. A few 
years ago, after pointing out the great part played by 
cattle m Converting Irish tribal holdings into some- 
thing like feudal tenures, I stated that I suspected 
* feodum ' to have a closer connection with cattle 
tlian the usual etymology implied. M. de Laveleye, 
commenting on this remark, has stated that he has 
no doubt of the association ; and he observes that we 
thus see the meaning of the original contrast between 
allodium and feodum — al-od, the complete property; 
fe-od, the cattle property. Plausible as this is, I 
should have hesitated to build on it as a basis but 
for the remarkable results disclosed by the examma- 
tion of the Salic Law. It undoubtedly shows that an 
ancient Law of Movable Property may deeply affect 
a Law of Land. Now, we know that among the 
Germans observed by Tacitus or his informants the 
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cldefs were rewarded by Eang or Commonwealth 

^th assignments of catüe and com ; the companions 

of the chiefy living in bis house, received a horee and 

arms as pay. It was exactly the System which pre- 

vails at this moment at the Court of a Eaffir chieftain 

in North Africa. Now, let us conceive this System 

modified by the growth of population or by conquest, 

but otherwise unaltered. In the first case, land in- 

creases in value through natural economical causes. 

In the second, the Teutonic host become the masters 

of lands long since populous and fiUed with wealth 

accumulated during the Pax Romana. If, then, we 

assume that, at once in the occupied provinces and 

more gradually in Teutonic territory, gifts of land 

took the place of gifts of cattle and arms, but that 

the old associations with assignments of movables 

continued to attach to a Benefice in land, the transfer 

of idea — to my mind, at all events — explains better 

than anjrthing eise the transformation of the legal 

aspect of landed property. I can now understand 

why the Benefice was not at first hereditary ; why,. 

even when it became hereditary, the donor could 

select the son who was to inherit ; why he could 

cause it, after the death of any holder, to remain to 

ßomebody eise ; why, like a horse, or a suit of 

armour, or a herd of cattle, it could pass through 

a succession of hands and then revert to the giver ; 

why it was impartible, the ancient gift of movables 
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having to be restored entire either in genere or in 
specie ; and lastly, to pass to more technical matt»^ 
why such importance was attached by the early 
feudal law to seisin, or actual possession, and why 
the gift of a feudal eetate implied wanranty of the 
title to it, which a grant of allodial land never did. 

As a matter of faet, we have in the Irish usages 
lately brought to our knowledge a System just such 
as we might expect if we were permitted a view of 
Teutonic customs somewhere between the first and 
the fifth Century — a feudal System (if we may so call 
it) dependent on cattle and kinship instead of land 
and tenure. I will not now repeat the account which 
I gave on former occasions of the remarkable social 
mechanism disclosed by the Brehon laws ; but those 
who will examine it carefuUy will find a number of 
special feudal rules much more simply explained by 
the relations of Irish chief and Irish clansman than 
by any theory founded on the exigencies of military 
Service or on spontaneous modifications of property 
in land. 

I must not be understood as affecting to oflfer a 
complete account of the complicated System of rights 
and duties, some personal and some proprietary, 
which made up what we call feudalism. The mailed 
knight of the days of chivalry, who is spoken of in 
much of history and historical romance as if he were 
a product of one age and one region, may be shown 
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to have obtained from all sorts of quarters the 
materials of the ascendency which he long exercised 
in Western Europe. His iron armour came from the 
household cavalry of the Eastem CsBsar at Bjrzantium ; 
the stirrups, without which he could not have wom it 
on horsebacky were brought, with his horseshoes, by 
Tartar riders from the steppes of the fiirthest Asia. 
Just so feudalism, which in the twelfth Century looks 
to US all of a piece, is undoubtedly the result of many 
converging lines of descent. We are now only con- 
cemed with the feudal land-law, and to attribute it to 
a Single origin would be quite inadmissible. We must 
give due weight to the influence of purely Roman 
ideas : those connected with the Emphyteutic form 
of property, those springing up among the military 
oolonies on the German border, and those which had 
their origin in the Roman law of Patron and Client. 
Competing with these Roman ideas are others even 
more potent, of barbarous or primitive origin. I 
cannot doubt that, when the Benefice or Feud became 
hereditary, the plan of succession was mainly taken 
from that which the men of primitive Aryan race had 
considered as appropriate to chiefships or sovereignties, 
and which in one of its stages the Irish called Tanistry . 
As little can I doubt that the general tumult of the 
Western world, during the dissolution of the Caro- 
hngian Empire, contributed to diflfuse succession by 
Primogeniture on the one band, and to produce 
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Villenage on the other. The imminent daily dangcr 
caused little societies to düster round their natural 
leader, or some soldier of fortune who had taken his 
place ; the general impoverishment caused men to be 
depressed to the condition of beasts of bürden. Un- 
questionably the squalor and poverty which meet us 
on the threshold of the Middle Ages did not charac- 
terise the provinces of the Roman Empire, even oa 
the eve of its fall. There can be no greater delusion 
than that the Roman provincials were pauperised by 
taxation ; and M. Fustel de Coulanges seems to me 
to have quite proved m his last work that Gaul, 
at all events, even when swarming with barbarians, 
was still ftdl of wealth and splendour. But no 
surer ruin can be wrought to the hoarded capital 
of centuries than by such an anarchy as prevailed 
on the relaxation of the Carohngian power. Lord 
Macaulay, in contrasting India as the English found 
it with the impressions of it entertained by Euro- 
pean adventurers, has said that it is really a very 
poor country ; but it is very difficult to believe this 
of so great an area of fertile soü crowded for ages 
by an industrious population. The tnie secret of 
the poverty of India, from which she is slowly re- 
covering, I take to be the desolation caused by the 
wars and brigandage of about 2,000 several chiefs 
while the Mogul dominion was dissolving. I think 
that India during the reigns of Akhbar and Jehangir 
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MV^aa very probably as rieh as the Weatem world 
thought it ; but its careftdly hoarded capital was 
destroyed as were the aeeumulations of the Roman 
Empire. There are some very Singular analogies 
between the dissolution of the Mogul and the disso- 
lution of the Carolingian power — ^to some extent in 
their course, but in a much greater degree in their 
social effects. These, however, cannot be conveniently 
considered here. 

One result of this revolution of legal ideas, which 
arose from assimilating immovable property to 
movable, was, I need hardly say, greatly to com- 
plicate the law of land. The complex land-law 
of the feudal ages was, on the Continent of Europe, 
essentially the law of noble classes ; but in this 
country it became the general land-law, as I before 
stated, by exception. Among the many proposals 
which have been made for reforming it since Bentham 
became an authority among us, one frequently put 
forward may be described as a proposal to carry to 
its farthest consequences the early process of change 
in which feudalism begun. The Suggestion has often 
been made that real property should be closely assimi- 
lated to personalty, more especially in respect of con- 
veyance. There ought to be no more difficulty, it is 
Said, in transferring a piece of land than in selling a 
horse. I believe the analogy to be unsound, and the 
route indicated a false one. There is far more promise 
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in reversing than in extending the principle, in 
treating land as essentially unlike mov^ables, and 
in a retum to the ancient methods of conveying 
allodial land. The subject is, for sereral reason^. 
worthy of our attention. 

It is to be recoUected, first, that the pziinitive 
conveyances of allodial land were before all tlnjßgs 
public. Land belonged to the tribe, joint-family, or 
village-commnnity before it belonged to the individusl 
household ; even when it became private propert^, 
the brotherhood retained large rights over it, and 
without the consent of the collective brotherhood it 
could not be transferred. The public consent of tbe 
viUage to a sale of land is still required over much of 
the Aryan world. Although, as we know the Man- 
cipation in Roman legal history, it is a form of 
private transfer, it plainly bears the stamp of its 
original publicity. The five witnesses who had to 
assist at a Mancipation represent the old consentiizg^ 
Community, according to a principle of representation 
by fives widdy diffused among primitive races. As 
a private conveyance, Mancipation was extremelj* 
clumsy, and I have no doubt it was a great advan- 
tage to Roman society when this ancient conveyance 
was first subordinated to Tradition, or simple de- 
livery, and finally superseded by it. Nevertheless, 
the most successful modern experiments have re- 
verted in principle to a method of transfer even 






CHAP. X. CLASSIFICATIONS OP PROPERTY. 353 

older than Mancipation, and the latest simplifications 
of the conveyance of land are a reproduction of the 
primitive public transfers in the face of the Com- 
munity, in a new form appropriate to large and 
miscellaneous eocieties. 

In France, and in the territories incorporated 
with the Empire of Napoleon I., there hae existed, 
ever since the establishment or introduction of the 
Code called by his name, a system of publicly 
registering sales and mortgages of land. In some 
of the Germanic countries there was long a disin- 
clination to adopt these expedients ; but they have 
now been almost universally copied on the Con- 
tinent, and, as sometimes happens, the new system 
is most perfect where the delay in accepting it was 
longest. The land-registries which have the highest 
commendation from juridical writers are those of 
certain small Teutonic communities — e.g. the State 
of Hesse- Darmstadt, and the Swiss canton of Zürich. 
I can here give but a brief description of the 
mechanism. The land of the Community is divided 
into a number of circumscriptions of no great area. 
For each of these a central ofßce is established, with 
a staff of functionaries who are to some extent ex- 
perts, and at each ofßce a register is opened in which 
separate portions or groups of pages are appropriated 
to separate masses of land. There has been some 
controversy as to what the area selected for separate 

A A 
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treatment should be — whether a space determined by 
land-measurement, or, as we should say, an estate^ an 
aggregate of lands once held as a Single property ; 
but I believe that the historical System, that T^hidi 
deals with estates rather than with areas settled by 
land-surveyors, has been found practically the most 
convenient. When the register has once been 
opened, the legal history of every parcel of every 
area is thenceforward recorded in it, an<J every 
transfer or mortgage must be registered in it, nnder 
pain of invalidity. Whether a person wishing to seil 
or mortgage has the right to do so it is the buainess 
of the staff of experts to ascertain. It is absolutely 
essential to the system that the register should be 
easily accessible, and the formalities of registration 
simple and cheap. 

The nearest English analogy to these new foreign 
Systems is to be sought in the Court Rolls of Manors ; 
and it is sometimes asserted by lawyers that the 
manifold disadvantages of copyhold property are 
compensated by the many conveniences arising from 
its registration in these rolls. As to the great mass 
of English freehold property, there is a general ad- 
mission among lawyers of the expediency of registra- 
tion, but vehement dispute as to the best method, 
and a certain disposition to look upon the practica! 
difficulties as insuperable. It is true that these 
difficulties are far greater than abroad. Our land 
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law is much more complex than the land law of 
Continental countrieB, where it has its counterpart, 
if it has any, in the exceptional law applied to the 
estates of a limited number of noble &milies ; and 
English real-property law has been still farther com- 
plicated by the liberty of transfer and devise which 
we have enjoyed from a comparatively early period. 
The great difficulty with us lies in the preliminary 
process of ascertaining whether a person desirous of 
selling or mortgaging has the right to do it ; but 
this is in most Continental countries a comparatively 
easy matter, the bulk of the land having been held 
until the early part of this Century by a tenure of 
strict villenage, or, as we should say, in copyhold. 

My immediate object, however, is not to pass an 
eulogy on the principle of conveyance by entries on 
a register, or to weigh one System of registra- 
tion against another. I wish rather to point out 
some remarkable consequences of registration which 
ought to have our attention in our special brauch of 
study. A short time since I stated that the problems 
once solved by the expedient of Warranty were com- 
mon to all bodies of jurisprudence. Whßt is to be 
done in the case of the man, who is in fact exercising 
aU the powers of an owner, but who has no title to 
show ? Is he to be at the mercy of anybody who 
chooses to injure or disturb him ?, The Roman law 
answers this question by providmg the vast body of 

A A 2 
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niles which constitute the chapter on Possession. 
What has to be done with the man who has bought, 
with the proper formalities, but not from the true 
owner — or from the true owner, but not with the 
proper formalities ? The answer of the Roman law 
consists in the doctrines of bona ßde Possession and 
of ownership in honis — Bonitarian or Equitable 
ownership. Is the Bonitarian owner or the Possessor, 
with or without good fiiith, always to have an im- 
perfect title ? The reply is in the great departments 
of law concerned with üsucaption and Prescription. 
If a man mortgages bis property to a number of 
creditors, in what order are they to be satisfied ? 
The volume of rules by which all Systems try to 
solve this problem is quite enormous. But it is very 
remarkable that where there is a perfect system of 
land registry the strong tendency is to revert to the 
doctrines of Roman law as it must have been before 
Possession, Usucapion, and Bonitarian ownership 
grew up. The registry of the sale or mortgage of 
land being extremely easy, expeditious, and cheap, 
there is a marked disposition among the authors and 
expositors of law to say to the members of the Com- 
munity, ' Either register your transfers or mortgages, 
or cause them to be registered, or you shall have no 
rights whatever. If you neglect doing that which 
it is üi your power to do at any moment and at a 
trifling cost in time and money, you shaU not have 
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the benefit of Possession, of Bonitarian ownership, of 

Usucapion, or Prescription. At most, there shall be 

an Actdon of Contract to compd the seller of land to 

register and the buyer to pay the purchase-money. 

As regards mortgages, they shall rank in the order 

of priority of registration, and if you delay going 

through the proper formalities, or compelling them 

to be gone through, you, the mortgagee, will be 

postponed to creditors more diligent than yourself, 

and you will be satisfied after them.' I follow 

German writers of authority in saying that this is 

the condition to which legal doctrine is approximating 

in much of Grermany, though it is not quite adjusted 

to it. The Singular result is that some of the most 

intricate and difficult chapters of law cease to be of 

Äny, or much, importance. The expedient of public 

registration is, it will be seen, purely mechanical. A 

contrivance very like it in principle spontaneously 

and very early suggested itself to the human race. 

Nevertheless, where a public registry of mortgage 

and land transfer has been established, some of the 

most famous and luxuriant branches of law show a 

tendency to dwindle and wither away under its 

shadow. Possession, Usucapion, Bonitarian owner- 

ship, and Hypothek occupy together a prodigious 

Space in the Roman jurisprudence ; the bulk of what 

corresponds to them in other Systems of law is very 

great ; if they are reduced to a fraction of their 
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present dimensions, the diminution of the aggregate 
body of law will be extraordinary and will have 
been produced in a most iinexpected way. 

I have dwelt on these Continental Systems of 
land registration, and on the effects attributed to 
them by Gennan juridical opinion, for two reaaons. 
In the first place, the fact is certainly curious that 
the htest improvements m the mechanism of mort- 
gage and land transfer involve a reversion to the 
primitive publicity of conveyance. The public regis- 
ter at some accessible spot, in which all transactions 
must be registered under penalty of immediately 
forfeidng all their benefits, pretty much corresponds 
to the primitive assembly of the village before which 
all transfers of shares in the domain must be accom- 
plished, in order that the brotherhood may consent 
to them and supply evidence of them by tJie general 
recollection. It is true that the ancient formalities 
had one object which has nothing to do with the 
modern. The primitive publicity of transfer went 
with a most rigid exclusiveness, and the public con- 
sent which was insisted upon was employed to refiise 
the power of purchase to strangers. The decay of 
the ancient public conveyances was very probably 
caused by a change of circumstances which made the 
communities either unable or unwilling to maintain 
their coUective control over the land of their domain. 
In modern India the growth of wealth has greatly 



CHAP. X. CLASSIFICATIONS OP PROPERTY. 359 

stimulated the spirit of individualism ; buyers and 
Bellers of land alike become impatient of the necessity 
for obtaining the public consent of the villagers to 
theh* bargam ; the modern Anglo-Indian law is un- 
fayourable to these archaic restrictions ; and thus 
the primitive public methods of alienation are every- 
where giving way to private transfers.^ In the his- 
toiically ancient world, the same results were most 
probably produced by conquest and by the absorp- 
tion of one or more of the primitive proprietary 
groups by others stronger than themselves. In the 
Roman State, including a population ever more and 
more miscellaneous, we find, at the outset of legal 
history, a mere shadow of the old forme of transfer 
in the Mancipation ; and Mancipation, long before 
its abolition by Justinian, was subordinated by every 
sort of legal contrivance to mere Delivery or Trar 
dition. Yet even Tradition, when it became the 
sole Roman conveyance, retained some trace of the 
institutions out of which it grew. The Roman law 
never to the last allowed the dominium or right of 
property to be passed fix>m one person to another by 
a mere contract ; it was absolutely necessary that the 
contract should be foUowed by the delivery of the 
Thing which was its subject. This is a peculiarity 

^ Two valuable Acte of the Indian Legislatore, the B^stratioii 
and Transfer of Property Acts, are mitigatiiig tbe evils ariaing 
from the privacy and heterogeneons forma of these transfers. 
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which has more than once caused perplexity to per- 
sons who have consulted the Roman law of Transfer 
in ignorance of its being founded on a principle 
which the English law and the French Code have 
abandoned. 

The other fact to which I wish to call attention 
is not merely curious, but highly instructive. The 
tendency of German juridical opinion, which I have 
mentioned, shows that we are in danger of over- 
estimating the stability of legal conceptions. Legal 
conceptions are indeed extremely stable ; many of 
them have their roots in the most solid portions of 
our nature, and those of them with which we are 
most familiär have been for ages under the protection 
of irresistible sovereign power. Their great stability 
is apt to suggest that they are absolutdy permanent 
and indestructible ; and this assumption seems to me 
to be sometimes made not only by superficial minds, 
but by strong and clear intellects. I am not sure 
that even such juridical thinkers as Bentham and 
Austin are quite free from it. They sometimes write 
as if they thought that, although obscured by false 
theory, false logic, and false Statement, there is 
somewhere behind all the delusions which they 
expose a framework of permanent legal conceptions 
which is discoverable by a trained eye, looking 
through a dry light, and to which a rational Code 
may always be fitted. What I have stated as to the 
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effects upon law of a mere mechanical improyement 
in land registration is a very impressiye waming that 
this Position is certainly doubtful, and possibly not 
true. The legal notions which I described as decay- 
ing and d^ have al^ys l«n «g.,ded i 
belonging to what may be called the osseous structure 
of jurisprudence ; the fact that they are nevertheless 
perißhable suggests veiy forcibly that even juris- 
prudence itself cannot escape from the great law of 
Evolution. 
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CHAPTER XL 

CLASSIFICATIONS OF LEGAL RÜLES. 

Almost the first thing which is leamt by the Student 
of Roman law is, that the classical jurists of Rome 
divided the whole body of legal rules into the Law of 
Persons, the Law of Things, and the Law of Actions. 
Although, however, his studies, as law is now taught 
amongst us, may soon introduce him to some vehe- 
ment disputes as to the meaning of this Classification, 
he may be long in becoming alive to the extent and 
importance of the literature to which it has given 
birth. It would seem, in fact, that in the seven- 
teenth Century, which was a great juridical era, theories 
of legal Classification took very much the place of 
those theories of law reform which so occupied the 
minds of the last generation of Englishmen. The 
continuous activity of legislatures is an altogether 
modern phenomenon ; and, before it began, an intel- 
lect of the type of Bentham's, instead of speculating 
on the possibility of transforming the law into con- 
formity with the greatest happiness of the greatest 
number, or with any other principle, speculated rather 
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on the possihility of rearranging it in new and more 
philosophical Order. The improvement in view waß 
thus rather a reform of law-books than a reform of 
law. The most extreme example of such theories is, 
perhaps, to be fomid in the attempt of Domat to dis- 
tribute all law under its two ' great commandments ^ 
as set forth in the twenty-second chapter of St. 
Matthew's Gospel — ^love to God and love to one's 
neighbour. But on the whole the arrangement in 
which the Compilers of Justinian's * Institutes ' followed 
Gaius, distributing law in Law of Persons, Law of 
Things, and Law of Actions, became the point of 
departure for theories of legal Classification. Its his- 
tory has been not unlike that of several equally 
&mous propositions. After long neglect, it came to 
be regarded as an expression of absolute truth, and 
an essential and fundamental distinction was assumed 
to exist between the three great departments into 
which the Romans divided law. English jurispru- 
dence was, no doubt, very little affected by this as- 
sumption, but English lawyers occasionally come 
across the inferences from it when they have to deal 
with Private International law, or, in other words, 
with the conditions upon which one commimity will 
recognise and apply a portion of the jurisprudence of 
another. At a later date certain difficulties were ob- 
served in the rigorous application of the Roman doc- 
trine, and much ingenuity was expended in removing 
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them, or explaining them away. Finally, it was 
pronounced to be theoretically untenable, and only 
deserving of being retained on account of its his- 
torical importance. According to the general agree- 
ment of modern writers on jurisprudence, the Roman 
<ii8tribution of law into Law of Persona, Law of 
Things, and Law of Actions, must be regarded as 
now exploded. 

As a perfect Classification of legal rules would 
distribute them according to their real relations with 
one another, and would therefore be founded on a 
complete analysis of all the legal conceptions, the 
subject has not lost its interest for very powerfid 
minds in this Century. The speculations of Austin 
on Classification almost fill such writings of his as 
remain to us, and a valuable essay of John Stuart 
Mill on these speculations may be read in the third 
volume of his * Dissertations and Discussions.' On 
the Continent of Europe a more practical interest 
has been given to such questions by the gradual 
codification of the law of the whole civilised world, 
except England and the countries under the influence 
of the English legal system ; for a Code must be 
arranged somehow, and few would deny that the more 
philosophical the arrangement the better. But the 
great majority of writers on the subject, whatever 
their title to be heard, are agreed in depreciating 
the Roman Classification and all classifications de- 
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scended from it, and sometimes their censure is sur- 
prisingly strong. This modern fashion of decryingy 
and even of reviling, the arrangement of the Roman 
Institutes threatens to produce some reaction, and I 
See that a manful attempt to rehabilitate it has been 
made in America. A book published at Chicago, 
and written by a Law Professor of the State üni- 
versity of Iowa, is not likely perhaps to come into the 
hands of many English readers, but Mr. Hammond's 
Prefece to the American issue of Mr. Sandars's well- 
known edition of the * Institutes of Justinian ' con- 
tains much the best defence I have seen of the 
classical distribution of law. My own opinion is 
that the now common depreciation of this distribu- 
tion is not so much mistaken as misplaced. The 
legal classifications proposed by the most modern 
thinkers on these subjects are classifications of legal 
Rights. Every one of such Systems ha« legal Right 
for its centre and pivot. But, singular as the fact 
may appear to those unacquainted with it, the Romano 
had not attained, or had not fuUy attained, to the 
conception of a legal Right, which seems to us ele- 
mentary. According to the general usage of the 
Roman lawyers Jus meant not 'a right,' but 4aw,' 
and usually a particular brauch of law. There are, 
undoubtedly, certain senses of Jus in which the 
meaning of ' right ' is approached, and even closely 
approached ; but, on the whole, the Romans must be^ 
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considered to have constructed their memorable Sys- 
tem without the help of the conception of legal Rigfat. 
We have constantly to be on our guard against illu- 
sions produced by the undonbted stability of law as 
corapared with other provinces of thought. Some 
modern writers speak of the Romans as if they yirere 
to blame for not having clearly coneeived a legal 
Kight ; even Mill speaks of their language on the 
point as * unhappy ; ' but the truth is, and it is very 
impressive, that the legal idea of a Right was very 
slowly evolved. In the minds of the Roman lawyers 
it was entangled with other notions, and was there- 
fore obscure. In the Middle Ages it became clearer, 
doubtlesfl through its examination by the scholastics. 
But, unquestionably, a clear and consistent meaning 
was, for the first time, given to the expression * a 
right' by the searching analysis of Bentham and 
Austin. I objeet, therefore, to the contemptuouB 
language sometimes applied to the Roman map of the 
provinces of law, as in effect taxing persons who had 
not yet attained to the conception of a legal Right, 
with not having anticipated methods of Classification 
of which Rights are the basis. In order to give their 
due to the ancient lawyers who first divided law into 
Law of Persons, Law of Things, and Law of Actions, 
we must try to bring home to oursdves the view of 
the field of law which this division superseded ; and 
then we shall see, I think, that the new arrangement 
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may have been a great feat of abstraction. The object 
of this paper will be to show what was the original 
Koman notion of the contents of a legal system ; bnt 
it will derive such interest as it possesses from the 
light which the inquiry throws on certain primitive 
ideas regarding law and justice which appear to have 
been once diffused over a great portion of mankind. 

The respect, which once amounted to reverenoe, 
for the Classification of law in the Roman Institutes, 
though it has had time to culminate and decline, is 
relatively modern. There is no reason to suppose 
that the Roman lawyers set any extraordinary value 
on it. It was confined to their Institutional treatises 
or primers of law, the educational manuals placed in 
the hands of beginners. The Student was soon ad- 
vanced to the Prsetorian Edict, and the greatest part 
of his pupilage was passed in the close examination 
of it, and in reading the numerous commentaries of 
which it was the text. But the Edict of the Praetor, 
even when Consolidated by Julianus, did not divide 
law into Law of Persons, Law of Things, and Law of 
Actions. The Twelve Tables, older than the Edict, 
have no trace of this Classification ; nor has any later 
compendium of Roman law. The Gregorian and 
Hermogenian Codes were arranged upon a different 
principle ; so was the Code of Theodosius the Second ; 
so, manifestly, are the Code and Digest of Justinian. 
When the study of Roman law revived in the Middle 
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Ages, it was not the arrangement of the Institutes 
which r^ulated the course of legal study soon fbl- 
lowed by thousands of students, As may be seen 
from Mr. Hammond's Preface, the mediaeval teachers 
foUowed the so-called ' legal order,' that is, the actual 
Order of legal topics in the text of the book befbre 
the class. The ascendency of the Classification of 
the Institutes in fact took its rise in dissatis&ction 
with this * legal order/ It survived in the law- 
schools, says Mr. Hanimond, to the end of the 
eighteenth Century, consequently tili after the time 
of Blackstone ; ^ but the increased importance of the 
Institutes in the plan of study gradually made their 
arrangement to be regarded as the basis of all scien- 
tific Systems of jurisprudence.' It has now, how- 
ever, become piain, and with regard to matters far 
more important than legal Classification, that much 
which the eighteenth Century abandoned in the name 
of science and in equally respectable names must be 
recovered and re-examined, if the thread of human 
thought is ever to be knitted anew. What then was 
the * legal order,' which appears in the Roman Digest 
and Code, and which, when those bodies of law were 
put together, had already maintained its place for 
about ten centuries in the legal records of a society 
of pre-eminent legal genius ? I think that the ques- 
tion will be found to have more than a merely tech- 
nical and more than a merely antiquarian interest. 



CHAP. XI. CLASSIFICATIONS OF LEGAL RULES. 369 

The arrangement of legal topics which can be 
shown to have been extraordinarily persistent in the 
Roman law is first discovered in the fragments of 
those Twelve Tables which to the last were its theo- 
retical basis. The contents of all the Tables except the 
Eleventh and Twelfth have been known in a general 
way since the time of Gothofred ; but we are now 
only under the necessity of attending to the subjeets 
of the first three, and especially of the First. This 
First Table of the primitive Code contained a number 
of rules de in jus vocando, on the first steps in a 
judicial proceeding, on summons to the defendant, 
and on the excuses, or — to employ the later Teu- 
tonic Word which found its way into our own early 
law — the * essoins/ which he might make for not 
attending. The Second Table had to do, first, with 
the Procedure to be foUowed when the case was 
actually in Court, and next (so it is commonly be- 
lieved) with theß ; it went at once fi*om legal pro- 
cedure to the fi^udulent subtraction of a movable. 
The Third Table contained rules as to Deposits. We 
need not go fiirther, and all which must be recol- 
lected is that the earliest Roman Code treated first of 
legal procedure, and then, either at once or shortly 
afierwards, dealt with the subjeets of Thefts and 
Deposits ; all the other heads of law discussed in the 
remaining Tables followed the same apparently hap- 
hazard arrangement. Let us now tum to the Prae- 

B B 
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torian or Perpetual Edict, the body of Roman Cquity^ 
jurisprudence as opposed to the Roman Common 
Law constructed out of the Twelve Tables and out 
of the accretion of legal rules which had them for a 
nucleus. The Edict had unquestionably an order of 
subjects of its own. I will not now discuss the time 
at which, or the mode in which, this order first ap- 
peared. It began with a title manifestly corre- 
sponding to the first Decemviral Table, though usually 
given in different words, de actione dandä. The 
Second Title, like the Second Table, dealt with Pro- 
cedure in Court. Deposit was treated of in the Third 
Title ; but Theft, instead of taking the first place 
after Procedure, as it is thought to have done in the 
primitive Code, occupied the last part of the Fourth 
Title, in which it was preceded by Marriage Portions 
and Tutelage. There is a general but not exact 
correspondence with the Twelve Tables throughout 
the remaining Titles, and on the whole the Classifica- 
tion of the Edict looks like a modemised form of the 
ancient order of the Twelve Tables. It is well es- 
tablished that the distribution of subjects of the Edict 
was observed in the great mass of Roman legal litera- 
ture, and that it influenced the earlier attempts at 
codification, but it was long a matter of dispute 
whether it determined the order foUowed in the Code 
and Digest of Justinian. At first sight there is no 
trace of resemblance or correspondence, but the reason 
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is that a great quantity of prefatory matter introduces 
the true Classification in both of these £ainous com- 
pilations. In the Code the preface is ecclesiastical ; 
in the Digest there are first some general propositions 
about law, and then an account of various Imperial 
officers connected with the administration of the law 
or having some sort of Jurisdiction. The real body 
of the Digest commences at the Fourth Title of the 
Second Book, and begins with the very subject of 
the First Table of the Decemviral Law, de in jus 
vocando. A close correspondence between these ear- 
liest and latest monuments of Roman law may be 
discemed running through no less than nineteen 
books of the Digest ; only Theft has dropped into an 
obscurity characteristic of modern as distinguished 
fi-om ancient law. 

From this brief summary of an inquiry which has 
occupied the minds of several generations of leamed 
men, it would appear that the form of the Roman 
law throughout the whole course of its history was 
strongly influenced by the primitive arrangement of 
subjects in the Twelve Tables. Have we any clue to 
the meaning or principle of this ancient legal Classi- 
fication? At first sight it is simply disorderly, even 
less capable of being referred to any dominant notion 
than the arrangement of our classical English Digest, 
Bacon's * Abridgment,' which begins with * Plea in 
Abatement to the Jurisdiction of a Court,' and goes 

B B 2 



372 CLASSIFICATIONS OF LEGAL RULES. chap. xl 

on to treat of Ambassadors and Attomeys, but which 
at all events may lay claim to the convenience of an 
alphabetical order. The suspicion, however, that 
Bome light might be thrown on the arrangement of 
the Twelve Tables by what has more recently been 
called Comparative Jiirisprudence is not new. Ever 
since the earliest and purest of the Teutonic Codes. 
the Frankish ' Lex Salica,' has been examined, it hsu^ 
been seen that it exhibited soine curious general re- 
semblances to the course of legal topics followed in 
all the monuments of Roman law except the Institutes. 
The first title is de mannire^ on Summons to a Court, 
thus exactly answering to the First of the Roman 
Tables, and to the First Title of the Edict. The next 
seven Titles are concemed with Thefts, just as was 
the second part of the Second Roman Table. The 
Salic titles on thefts of swine, thefts of kine, thefts of 
tame birds, and so forth, succeed one another down 
to the ninth Title, where the subjeet of Trespass is 
taken up ; but the code-maker immediately retums 
to Theft, and though he interrupts himself to treat 
of Homicide and other serious crimes, he is constantly 
recurring to Theft throughout a great part of the 
Code. The title corresponding most nearly to the 
Roman Deposits does not present itself tili the middle 
of the Salic Law is reached : it is numbered ^fifty,' 
and has the bai'barous Latin heading de fides facfas ; 
but it is most elaborately framed, and has furnished 
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plentifiil food to modern German erudition. The 
fact remains that the German Salic Law begins, a« did 
the Roman Twelve Tables, with committing what to 
a modern legal eye is the paralogism of placing the 
Law of Action in front of the law ; that, like the 
Twelve Tables, it gives a very high place to Theft — in 
modern law one of the most tnsignificant of subjects ; 
and that it elaborately discusses contractual obligat 
tions, but that it puts them in no place in the smallest 
degree corresponding to that reserved in the Roman 
Institutes for the Law of Contract. These resem* 
blances, as I stated, attracted notice some time ago ; 
but it was matter of dispute whether they proved 
anything more than that the Frankish code-maker 
had heard something of the Roman * legal order/ 
On the one side the strong probability might be 
urged that the Theodosian Code had something to 
do with the Frankish codification ; on the other, it 
might be said that the Substantive law of the Lex 
Salica shows no signs of derivation from the Roman 
jurisprudence. It is purely barbarous. Again, the 
Order of topics in the Lex Salica is not that of the 
later Roman law, which the Frank might conceivably 
have foUowed, but that of the earliest Roman law, of 
which it is almost impossible that he can have known 
anything. After Procedure, the Salic Law deals with 
Theft. So, according to the better opinion, did the 
Twelve Tables ; but in the later Roman law Theft 
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had become a criminal offence, and not one of any 
importance. The fact iß, the prominent place as- 
signed to Theft is a distinctive mark of barbarons 
law, It belongs to the period when movables are 
of far higher value than immovables, personal pro- 
perty than land. No surer inference can be drawn 
from the insistence of a lawgiver on Theft than that 
*he Community for which he legislated had more land 
than sufficed for cultivation, and that the common 
prey of violence or fraud was the movable, the slave, 
the domestic animal, or the omament or Utensil which 
was the product of workmen making up for unskil- 
fiilness by laboriousness. 

The arguments against the derivation of the Salic 
from the Roman arrangement have always seemed to 
me to preponderate, independently of new materials 
for an opinion. But these new materials place the 
matter beyond a doubt. By itself indeed the lately 
revealed Irish law would carry us a very little way. 
Its great pecuUarity is the extraordinary prominence 
it gives to Procedure. The principal Irish law-book, 
pretending to be a Code and claiming in its preface 
to have been framed when ' Theodosius was monarch 
of the World/ is almost wholly taken up with the 
law of Distress. Undoubtedly we have here the 
Celtic counterpart of the First Roman Table, de in 
jus vocando. Distraint is the ancient Irish method, 
and probably it was once the Greek, the Roman, tlie 
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German, and the Hindu method, possibly it was the 
universal method, of vocatio in jus^ of compelling a 
person complained against to come into Court and 
submit the quarrel to arbitration or adjudication. 
The State of things is that of which we have a bare 
trace in Roman and Hindu, but traces somewhat 
more abundant in Teutonic law ; you, having re- 
ceived an injury, so far availed yourself of the primi- 
tive natural remedy of forcible reprisals that you used 
it, with the sufferance or under the control of the law, 
to compel your adversary to come into Court. But, 
though this amount of correspondence is manifest, no 
further resemblance to the Roman Twelve Tables 
can be discovered amid the singular confusions of 
the Irish jurisprudence. The subject discussed in 
the great Code, the Senchus Mor, next after Distress 
is the law of 'Hostage-securities,' and it may cer- 
tainly be asserted that this must have been an im- 
portant brauch of law amid a Community perpetually 
belligerent like the ancient Irish. But in fact a great 
part of law is incidentally discussed m the Senchus 
Mor under the head of Distress, and it must on the 
whole be admitted that neither in that nor in any 
other Irish law-book is there any clear sign of de- 
signed Classification. AU we can say with confi- 
dence is — and this is an important proposition-^that 
the Irish Brehon lawyers regarded the mode of 
bringing of a defendant into Court as the legal topic 
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which lightfully and naturally took precedence of all 
others« 

It appears to me that the key to these mysteiies j- 
may be found in those Hindu law-books which have 
been more or less known to us imder the extremely 
inappropriate name of Codes. One of them has been 
long accessible to English students through the trans- 
lation of Sir William Jones, and this so-called Code 
of Manu is believed by orthodox Hindus to be the 
very coUection of ' sacred laws ' which Manu, ' whose 
powers were measureless,' declared to the * divine 
sages ' who approached him as he ' sat reclined with 
his attention fixed on one object.' But the sacred 
laws thus promulgated in no way answer to the 
modern conception of a Code. They are contained 
in a book which, among other things, is a treatise on 
the Seen and imseen worlds, on the art of govem- 
ment, and on the various classes of Hindu society. 
Similarly the Christian Brehon laws are found mixed 
up with discussions on cosmogony and logic ; and 
the Roman Twelve Tables clearly consisted in some 
parts of ritual. The Code of Manu would in fact by 
itself suggest that Law, as a subject of conscious reflec- 
tion, is the result of a gradual evolution. It was not 
at first dissociated from all sorts of propositions on 
matters which aiFect life in this world or the next. 
The Sanscritists of our day, as I have explained in the 
earlier chapters of this work, are not at all inclined 
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to concede to the later Hindu law-books that vast 
antiquity which was once claimed for them. FoUow- 
ing a theory of Professor Max Müller, they trace the 
rhythmical texts of the so-called Codes to collections 
of maxims expressed in language so concise as to 
fasten themselves on the memory, and finally to their 
fountain-head in the oldest literature of the Aryan 
race. But the law-books once framed appear to have 
undergone a fiirther specialisation. Ritual, of which 
there are piain traces in the Roman Twelve Tables, 
has a compendium of rules entirely appropriated to 
itself in that rem^kable record of another Italian 
Community, the Eugubine Tables, which tili the 
other day no man could read ; and in the book of 
Narada, now open to the English reader, he will find 
a Version of the * sacred laws ' of Manu in which Law 
proper has been isolated from other subjects, and is 
regarded very much in the same light in which it 
would be viewed by the author of a modern Code. 

In the mediaeval Digests of Hindu law, which are 
the actual sources of the law now administered in 
India, Narada is sometimes quoted as of almost equal 
authority with Manu. In point of fact, both Manu 
and Narada are entirely mythical, and the books 
called after their names are nothing more than com- 
pendia of the teaching of particular Hindu law- 
schools, formed more or less on the model of a gens or 
clan. Both these law-books pretend to an origin in 
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the sacred laws declared by that Manu wfao took part 
in the creation of the world ; but the author of the 
extant book, whieh purports to contain the vrhole 
teaching of Manu, quotes * Manu ' as a personage dis- 
tmct from himself ; and the preface to the b€K>k of 
Narada describes at length the process by which a 
supposed origmal Code of Manu was gradually spe- 
cialised, until it became at last a treatise on civil law. 
Manu, says the writer, composed a work whieh, among' 
other things, told of the creation of the world, spoke 
of the Classification of beings in it, and gave the enu- 
meration of the countries assigned to them, and it 
contained 100,000 slokas, legal texts or verses. Manu 
delivered it to Narada, who made the very reasonable 
remark, ' This book cannot be easily studied by 
human beings on account of its length.' He accord- 
ingly abridged it to 12,000 verses, and bis disciple, 
Sumati, further abridged it to 4,000. It is only the 
gods, says the mtroduction, who read the origmal 
Code. Men read the second abridgment, since human 
capacity has been brought to this through the lessen- 
ing of life. 

The Chief interest of the book of Narada, whieh 
has recently been translated into English by Dr. 
Julius JöUy, of Wurzburg, is that its writer is much 
more of a piu^ lawyer than the writer of Manu, and 
his work is much more nearly a work on law. Both 
of them were certainly Brahmans. The writer of Manu 
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is intensely sacerdotal, and like earlier authorities, still 
contemplates the civil and earthly sanction as a Sup- 
plement and aid to the spiritual penalty. On the 
other hand, the author of Narada depends almost 
wholly on the civil sanction, and his religious cha- 
racter shows itself chiefly in eamest and often very 
impressive exhortations to observance of the law and 
of the moral duties implicated with legal obligations. 
For my present purpose, however, I have only to 
point out that these Brahmanical code-makers, differ- 
ing sensibly in some respects from one another, and 
each probably reflecting the doctrine of some vener- 
ated school, agree essentially in their conception of 
the Order and contents of a Code. The Classification 
of subjects which they follow may be seen by ex- 
amining the eighth chapter of the Code of Manu in 
Sir William Jones's translation, and it is observed 
throughout the law-book of Narada. I will describe 
it fi'om the last, since it is plainer in the more purely 
legal treatise. The following account of it will be 
found at page 6 of Dr. JöUy's version in slokas 16 
to20:— 

* The eight constituent parts of a legal proceeding 
are the King, his Officer, the Assessors, the Law- 
book, the Accountant and Scribe, gold and fire for 
Ordeals, and water for refi'eshment. 

' Recovery of a Debt, Deposits, Concerns among 
Partners, Abstraction of Gift, Breach of promised 
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Obedience, Non-payment of Wages, Säle without 
Ownership, Non-delivery of a Commodity sold, Ke- 
scission of Purchase, Breach of Order, Contests about 
Boundaries, the Duties of Man and Wife, the LaTv of 
Inheritance, Violence, Abuse and Assault, Gambling, 
Miscellaneous Disputes. 

* These are the Eighteen Heads of Dispute.* 
This distribution of subjects is, on the whole, 
rigorously observed throughout the treatise, except 
apparently in one particular. The mechanism of a 
Court of Justice and its procedure are first elaborately 
described. The King seats himself on the throne 
with the book of the law in his hands ; but, though 
the justice described is throughout royal justice, the 
King is significantly directed to foUow the opinion 
of his Chief Judge or Assessor. After a füll account 
of judicature, the writer (subject to a remark which 
I will make presently) takes up the subject of Evi- 
dence, which, in his view, includes Ordeals ; and 
then, having started with a summary of what we who 
live in the light of Bentham should call Adjective 
Law, he proceeds to divide the Substantive Law into 
eighteen branches, which he calls ^ heads of dispute.' 
The Order in which he discusses these is that in which 
he placed them in the passage which I quoted ; with 
this exception, that the first head of dispute. Recovery 
of a Debt, is interpolated between Judicature and 
Evidence. This may be the result of a mere acci- 
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dental disarrangement of the oldest compendia of 
Hindu law, but it is to be remarked that something 
like the same misplacing of ' recovery of debts ' shows 
itself in the treatise of Manu, and it is conceivable 
that it may have been caused by the inherent diffi- 
culty of explaining adjective law without reference to 
Substantive law, and that one ' head of dispute ' may 
have been taken out of its place with the view of fur- 
nishing illustrations to the text-writer. 

The principle and meaning of this ancient classi- 
fication strike me as obvious. The compUer of 
Narada or his original makes the assumption that 
men do quarrel, and he sets forth the mode in which 
their quarrels may be adjudicated upon and settled 
without bloodshed or violence. The dominant notion 
present to his mind is not a Law, or a Right, or a 
Sanction, or the distinction between Positive and 
Natural Law, or between Persons and Things, but 
a Court of Justice. The great fact is that there 
now exists an alternative to private reprisals, a mode 
of stanching personal or hereditary blood-feuds other 
than slaughter or plunder. Hence in front of every- 
thing he places the description of a Court, of its 
mechanism, of its procedure, of its tests of alleged 
fects. Having thus begun with an account of the great 
Institution which settles quarrels, he is led to distri- 
bute law according to the subject-matter of quarrels, 
according to the relations between human beings 
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which do, as a fiwjt, give rise to civil disputes. Thus 
Debt, Partnership, the Marital Relation, Inheritance, 
and Donation are considered as matters about which 
men at a certain point of civilisation do, as a fact, 
have differences, and the various rights and liabilities 
(as we should call them) to which they give rise, are 
set forth simply as guides towards determining the 
judgment which a Court of Justice should give when 
called upon to adjudicate on quarreis. 

It appears to me that this explanation Covers the 
whole of the problem suggested by the Classification 
of subjects in the primitive Codes which I cited. 
They all seem to begin with Judicature, and to dis- 
tribute Substantive law into * heads of dispute/ The 
Irish law never, indeed, gets farther than the initial 
Steps of procedure. All the leaming and ingenuity 
of the contributing Brehon lawyers are bestowed 
on defining the rules by which adversaries may be 
brought under the control of the Institution, which 
the Roman and Hindu Codes assume to have been 
long since in existence and long since in active and 
regulär Operation. The testimony, however, to the 
early overshadowing importance of Judicature is all 
the more striking. As we have seen, the Roman, 
Frankish, and Hindu Codes also divide the subjects 
of the quarreis which are the materials for litigation 
into several branches ; and, as to the order in which 
these ' heads of dispute ' are taken up, it seems to me 
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that it depends on tlieir relative importance at the 
time when that order was fixed. I do not at all 
doubt that the arrangement is in a certain degree at 
haphazard, but it seems to me that there must have 
been a meaning in the prominence given to Deposits 
in the Koman and Hindu law, and in the prominence 
assigned to Thefts in the law both of the Romans and 
of the Salian Franks. At the reasons of the special 
importance of Deposits we can only guess, but I have 
already stated my opinion that the importance of 
Thefts belongs to a particular stage of economical 
and social advance. We can see the signs in Koman 
law of their dwindling importance, which is exactly 
what we should expect from the growth of popula- 
tion, from the rising value of land, from the greater 
plentifiilness of capital, and from the freer multipli- 
cation of movable articles of use or luxury, and from 
their consequent relative cheapness, It is curious 
that, though Theft is not a specific Head of Dispute 
in the book of Narada, casual allusions to Thefts 
occur during the discussion of Deposits, possibly 
derived from an older State of the law. 

The Suggestion, then, which I offer is that the 
authority of the Court of Justice overshadowed all 
other ideas and considerations in the minds of these 
early code-makers, belonging to societies of the Aryan 
race so remote from one another and so unlike to 
one another. The evidence of this position does not 
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Bolely arise from the probabilities or depend on infer- 
ence from the construction of the ancient legal com- 
pendia. There iß a whole literature, the Icelandic. 
which gives the most vivid impression of the po^wer 
and majesty of Courts of Justice in an ancient societj. 
It may almost be said that in the Iceland revealed to 
US by the labour and leaming of Konrad Maurer 
there is no institution worth speaking of except the 
Court ; all society is moulded round it and all ideas 
centre in it. It aflfects all literature, both poetry and 
prose. It is manifestly in the most intimate relation 
to every passage, incident, afFection, and passion of 
life. And as the society depicted is in the highe8t 
degree bloody and violent, so long as it follows its 
natural beut, it becomes dear that it is not the Court 
as we understand it, but the Court standing before 
all men's sight as the alternative to forcible reprisals, 
and as the avenger of their victim, which has attained 
to this commanding altitude. We need not, more- 
over, go to historical records for the proof that this 
is a natural condition of men's minds. The pheno- 
mena can be reproduced, and are in fact not uncom- 
monly reproduced in the country which has only 
lately emerged from the anarchy into which it feil 
long after the laws of Manu and Narada had ceased 
to be administered in it by tribunals which thej- 
describe. When a province hitherto specially ill- 
govemed is annexed to British India, the first effect 
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ordinarily is neither satisfaction nor discontent^ 
neither the peaceable continuance of old usages nor 
the sudden adoption of new, but an extraordinary 
influx of litigation into the British Courts, which are 
always at once established. The fact occurs too uni- 
formly, and at first sight is too inexplicable, not to 
have attracted notice, but it has generally been ob- 
served upon with regret, and, after a while, when 
there has been time to forget the original condition 
of the annexed territory, this new litigiousness is 
sometimes adduced to show that in exchanging native 
for British rule a Community does not obtain an un- 
mixed blessing. But the proper eonclusion to draw 
is that already drawn in this paper, that Courts of 
Justice have an immense ascendency over men's 
minds and a singular attraction for their tastes, when 
they are first presented as a means of settling disputes 
which were either violenüy adjusted or slumbered 
because they could only be settled at prodigious risk. 

Another phase in the history of Courts of Justice 
is instructively illustrated in the more settied parts 
of British India. The commands of the British 
Indian Government and of the British Indian legis- 
lature are far more impHcitiy obeyed than the com- 
mands of any previously existing authority in India, 
far more implicitly than tiie Orders of the most power- 
fiil Mogul Emperors. The law is obeyed in India 
as uniformly as in England, but then it is much more 

c c 
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consciously obeyed. At present (and for a long ^wrliile 
to come it will probably be so) the fiwst of the exist- 
ence of Courts of Justice regularly enforcing the law 
is constantly before the minds of the natives of India 
subject to their Jurisdiction to a degree which we in 
this country can scarcdy conceive. The law and the 
Court have an importance which may be measured 
by a circumstance related to me on good authority, 
that in many parts of India youths leam the texts of 
the Penal and Procedure Codes in daily lessons, as 
did the young Romans of Cicero's day the cantUena 
of the Twelve Tables. But with us, I need scarcelj 
say, there is little conscious obscrvance of legal rules. 
The law has so formed our habits and ideas that 
Courts of Justice are rarely needed to compel obedi- 
ence to it, and thus they have apparently fallen into 
the background. It is only when the law happens 
to be uncertain, or when fistcts with which we are 
concemed happen to get imusually entangled, that 
most of US, who are not lawyers, ever come into con- 
tact with the administration of the law. No doubt 
the force which arms the law is still there ; but it 
lies in reserve, in (so to speak) a compact and con- 
centrated form, which enables it to keep out of sight. 
On the whole the effect of peace and civilisation is 
to diminish the conscious reverence of mankind for 
Courts of Justice, and the abiding sense of their 
importance. 
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We may believe that the impressiveness of the 

early Courts of Justice was in part created by what 

to a modern eye were their infinnities. It would 

seem that by their side the very practices long sur- 

vived which it was their objeet to suppress. The 

tendemess of early judicial procedure to immemorial 

barbarism is shown by its partial recognition of the 

remedy which we call Distraint and the Germans 

* self-help/ the remedy of private reprisals on the 

property of an adversary ; and there is much signi- 

ficant evidence that the early tribunals had no power 

of directly enforcing their own decrees. The man 

who disobeyed the order of Court went out of the 

law ; his kinsmen ceased to be responsible for his 

acts, and the kinsmen of those who injured him be- 

came also irresponsible ; and thus he carried his life 

in his band. We cannot then doubt that the vio- 

lence and bloodshed which the law licensed under 

certain circumstances were generally rife during tbe 

infancy of Courts of Justice, and that their earliest 

Service to mankind was to fiimish an alternative to 

savagery, not to suppress it whoUy. Their value 

and beneficence were therefore probably all the more 

conspicuous while as yet their power was imperfect 

and their Operation irregulär. But gradually, as the 

sovereign power of the State developed itself, and 

was more and more placed at the disposal of the 

tribunals, their decrees became inflexibly effectual. 

c c 2 
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Obedience to them came to be iinhesitating and im- 
plicit, and a mass of habits and ideas were formed of 
which the centre and pivot is unquestioniBg obsenr- 
ance of law. This formation of law-abiding habits, 
and the consequent banishment of tbe penal sanctions 
of law into the background, are the secret of manj 
transformations of juridical theory. We bave seen 
that the * legal order ' of the Roman Twelve Tables, 
testifying to the primitive importance of procedure, 
survived long after it had lost its meaning ; bat in 
the Roman State, always relatively well ordered and 
in the end the type of order and peaee, the force 
which is the motive-power of law early retreated into 
the distance. The Classification of the Roman Insti- 
tutes, assigning the Law of Actions not to the first 
place but to the third and last, is one testimony to 
the formation of a habit of obedience to the law so 
confirmed as to be unconscious ; but another and 
more striking piece of evidence is the rise of the con- 
ception of the Law of Nature, which is in truth law 
divorced from its penal sanctions. The retreat out 
of sight, if I may so speak, of the force which is the 
motive-power of law, has been even more complete in 
the modern than in the Roman world ; partly because 
the decrees of Courts of Justice are everywhere in- 
exorable, but also doubtless from the long ascendency 
of theories directly or indirectly descended from the 
Roman Jus Naturale. The great difficulty of the 
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modern Analytical Jurists, Bentham and Austin, has 

been to recover from its hiding-place the force which 

gives its sanction to law. They had to show that it 

had not disappeared and could not disappear ; but 

that it was only latent because it had been trans- 

formed into law-abiding habit. Even now their as- 

Bcrtion, that it is everywhere present where there are 

Courts of Justice administering law, has to many the 

idea of a paradox — ^which.it loses, I think, when 

their analysis is aided by history. 

The primary distinetion between the early and 
rüde, and the modern and refined, classifications of 
legal rules, is that the Rules relating to Actions, to 
pleading and procedure, fall into a subordinate place 
and become, as Bentham called them, Adjective Law. 
So far as this the Roman Institutional writers had 
advanced, since they put the Law of Actions into the 
third and last compartment of their System. Nobody 
should know better than an Englishman that this is 
not an arrangement which easily and spontaneously 
suggests itself to the mind. So great is the ascend- 
ency of the Law of Actions in the infimcy of Courts 
of Justice, that Substantive law has at first the look 
of being gradually secreted in the interstices of pro- 
cedure ; and the early lawyer can only see the law 
through the envelope of its technical forms. It would 
even seem that civilised societies experience reversions 
towards this condition of thought. There are men 
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Still alive who recoUect that the tendency toT^^ards 
active law-refonn which was part of the great move- 
ment associated with the Reform Act of 1832, first 
ßhowed itself in an energetie resuscitation of strict- 
ness in pleading, so that for many years the practica! 
questions at issue were altogether thrown into ob- 
scurity by questions of the proper mode of stating' 
them to the Courts. It was the very State of things 
which existed when the ancient Hundred Courts af 
the Grennans were administering the rüde Salic lair. 
The eflfects of the ' New Rules of Pleading ' wore 
away very slowly, and it was only the other day that 
the Judicature Acts, of which the füll influence has 
not yet been feit, placed the Procedure of Courts o£ 
Justice on the footing which would naturally be 
given to it by a society which regards it only as 
Adjective Law. 

The most modern classifiers, again, distribute law 
not with reference to the distinction between Persons 
and Things, but with reference to the differences be- 
tween kinds of Rights. I stated before that the clear | 
conception of a legal right is not ancient, or even 
Roman, but that it belongs distinctively to the modern 
World. Doubtiess, before it can be realised, the sense 
of a Court of Justice as ever active, and as dominat- 
ing the whole field of law, must have somewhat 
decayed. As regards one great class of Rights, those 
arising out of Contract and Delict, the Romans un- 
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questionably mixed together the notions of legal 
Right and legal Duty. They considered the parties 
as bound together by a vinctUum juriSy a bond or 
chain of law, and * Obligation/ whieh is the name for 
this chain, signified rights as well as duties ; the 
right, for example, to have a debt paid as well as the 
duty of paying it. As I have said elsewhere, * the 
Komans kept, in fect, the entire picture of the " legal 
chain " before their eyes, and regarded one end of it 
no more and no less than the other.' Bat it was the 
Court of Justice which had welded this chain, and 
the explanation of this and other blended ideas which 
we can detect in Roman legal phraseology is, I pre- 
sume, that the dominancy of the Court of Justice 
over all legal notions still continued to influence the 
Roman view of law. Although, however, the authors 
of the Roman Institutional manuals did not invent, 
and could not have invented, arrangements of law 
based on Classification of Rights, they did, as we have 
Seen, attain to the conception of law as something 
dißtinct from Procedure, and they did conceive it as 
distributable into the Law of Persons and the Law of 
Things. The exact relation of these two departments 
to one another has been keenly disputed by modern 
writers, and it cannot be conveniently considered 
here ; but anybody who can bring home to himself 
ihe ancient ideas of law on which I have sought to 
throw light may, perhaps, convince himself that the 
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conception of a Law of Things, at all events, -wns a 
great achievement in mental abstraction ; and that 
it must have been a man of legal genius vrho first 
discemed that Law might be thought of and set forth 
apart from the Courts of Justice which administered 
it on the one band, and apart from the classes of 
persons to whom they administered it on the other. 
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ACTIOirS 

AOTIONS, law of, place asngned to 
it by Roman JnrUta, 388, 889 
Adams, H. C, Mb * Historieal Stadies ' 

referred to, Note A, 330 
Adoption, practice and importanoe of 
at Borne and Athens, 96, 97; its 
snmval as an institntion on the Con- 
tinent, 96; practice of amoog Hin- 
dus and in India generally, 97» 164 ; 
Boman usage of referred to, 198 

Aged men among Hindus, withdzawal 
of into ' leligion,' 21, 22 ; statns of, 
22 et ieq. 

Agnatic kindred, 238, 239 

Agnation, sjstem of, among Bomans 
lefemd to, 198 ; among wozds re- 
ferred to, Note A, 283 

* Alice in Wonderland ' referred to, 35 

Allod, the, meaning and description of, 
338 et seq,; its difference from the 
fend, 341, 342 ; how it passed into 
the fend, 343 et seq, 

Amatongo, the, worship of referred to, 
64 

Ancestor-worship, incombent upon heirs 
in moet early communities, 63 ; theory 
of its origin, 67-70 ; snbseqnent to 
reoognition of Patemity, 76, 76 ; its 
tendency to dissolye the fiunily, 77 ; 
its oonnection with Inheritance, 63, 
78, 79 ; intense desire fi«r male o£f- 
spring created by, 86; among Chi- 
nese, deecribed, 60 et eeq. ; expense 
oi^ 61 ; hononrs notoriginally paid to 
women, 72, 73; in reference to f^- 
naral rites, 80; intense desire for 
male offipring created by, 86 ; among 
Christians and Mahommedans merely 
acddental, 69; its relation to Con- 
fbeianism and Bnddhism, 63, 64 
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among Greeks compared with Hindn 
worslup, 57, 68 ; among Hebrews re- 
ferred to, 58 ; among Hindns, sense 
in which it is to be re^arded, 63 ; 
prozimity in time essential to, 54; 
reverence paid to remote ancestors 
later in point of time, 64 ; its ela- 
borate litnrgy and ritnal, 56 ; law of 
Inheritance dependent npon, 66 ; as 
it affects daily life, 66; distinction 
between general and daily worship, 
67, 64 ; under name of Piths referrol 
to, 67; difficnlty of reconciliation 
between it and Pnrgatoiy and Trans- 
migration, 70, 71, 72; hononrs not 
originally paid to women, 73, 74; 
Vishnn's snmmaiy of, 74 ; its exist- 
ence in the Pui\jab, 76 ; in reference 
to fnneral rites, 81 ; its effect upon 
law, 81>83; analogy between such 
effect and that created by medise- 
val Church, 84; intense desire for 
male oiEBpring, 86; consequence of 
that desire, 86; eldest legitimate 
son of lather if possible to offer 
sacrifioes, 88, 89; this spiritual 
primacy as relating to primogeni- 
tore and succession, 89, 90 ; failing 
l^timate son of father, eldest son of 
wife to sacrifice, 90; failing either, 
son of ' appointed ' danghter to sacri- 
fice, 91 ; modifications of, Note A, 
122, and changes in, 116, 118 ; among 
Bomans, distinction between general 
and daily worship, 67, 64 ; compared 
with Hindu worship, 67, 68 ; dedine 
of private celebration of, 64 ; its 
effect on Civil law, 66 ; result of this 
efiect upon English and Continental 
law of Inheritance, 66 ; in reference 
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to faneral rites, 80; intense desire 
for male ofiBpring, 86 

Ancient Societies, lings judges in, 160 
et seq. 

Andaman IslandeTS, the, aocount of, 
Note A, 229 et seq, 

Apastamba, Law-BDok of, quoted, 13, 
17, 30, 73. 81, 89, 94, 127 ; refeired 
to,43, 107, 109, 116 

Aphorisma, as determining datas of an- 
cient law-booka, referred to, 9, 10 

Appointment, ezplanation of, 91 ; sacer- 
dotal formula o( 91 ; customs akin 
to, 92 ; practioe of among Athenians, 
92 ; theoiy of in medieval law, 93 ; 
tbeorj npon which Edward III. of 
England based bis daim to tbrone of 
France, 98 ; effect of npon rigbt of 
women to inberit, 94 ; Hindu testi- 
mony as to female rigbt of inberi- 
tance, 94 

Aristotle, bis riew and illustration of 
Patriarcbal tbeory of Society re- 
ferred to, 196, 198; bis treatise on 
' Barbarian Customs ' alluded to, 197 

Austin, tbe Jurist, bis speculations on 
legal Classification mentioned, 364, 
389 

Aostrian Code, the, referred to, 266 



BACON, Lord, bis 'Abridgement* 
referred to, 371 

BandbÄyana, Law-books of, referred to, 
43, 107, 109, 112 n,; bis judgment 
upon * affiliation ' referred to, 87 

Beaumarcbais, bis ' Mariage de Figaro ' 
alluded to, 313 

Belgian Constitution, tbe, referred to, 
Note A, 286 

Beneficium, tbe, stage in tbe bistoiy of 
land law marked by, 346 ; its simi- 
larity to tbe Empb^usis, 346 ; dis- 
pute as to application of, 346 ; called 
tbe Feodum. 346 

Bentbam, tbe Jurist, referred to, 861, 
360, 362, 389 

Bogi^c, Professor, bis opinions referred 
to, 196, 241, 242, 244 n, 266, 261, 
263 

Bonitarian Ownership. See Possession, 
law of, and 343 

Boulnois and Kattigan, Messrs., tbeir 
' Notes * on Punjab law referred to, 
116fi. 
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Bracton, bis legal treatises referred to, 

341 ; bis treatise on Villeiiuige 

quoted, 306 n, Note A, 333 
Brabmanism, System of, its superstition, 

yitality, and perpetual growth, 48, 

49 
Brabmans, sacred scbools of, alluded to, 

12 et uq, ; relations between teacfaers 

and pupils, 18 ; likeness to Ho- 

meric Clans and Irisb Brebon Law 

Scbcols, 14, 16 
— tbe, tbair absolute ascendenoy, 46 ; 

tbeir self-denial, 47 et uq. ; support 

of, alluded to, 82; compared with 

tbat encouraged by early Cbiistian 

Cburehes, 84, 86 
Brabmanical logal autbors, priestly 

cbaracter of, as affecting tbeir bodks, 

27,28 
Brebon Law Scbools, tbe, referred to, 

14, 16 
Brebon laws, tbe, alluded to, 84, 348, 

376, 376 
British Constitution, tbe, referred to, 

Note A, 286 
' Broken Man,' tbe. See Fuidbir 
Brosses, De, President, bis *Lettre8 

Ecrites dltalie' referred to, Note B, 

124 
Buddba, Bnddbism, 30, 31 
Bühler, Dr., bis preface in ' Sacred 

Books of the East * quoted, 87 
«Burning of tbe ChAteaux,' meaning 

and oQect of, 296 et seq. 



C AHIEBS, tbe, neglect of informa- 
tion contained in tbem, 291 ; rea- 
sons for tbis neglect, 292 et seq.; 
examination of tbese reasons by De 
Tocqueville, 292 ; coUections of tbem 
pubh'sbed by Ptudbomme and Lau- 
rent de Moires, 294 ; Statements in 
referred to, 311 

Oallaway, Canon, bis obserrationa 
quoted, 64 

Gapetians, the, Royal House of referred 
to, 138, 142, 162, 164, 166 

Carolingian power, the dissolution of 
noticeid, 349 et eeq, ; tbis dissolution 
compared with tbat of Mogul, 361 

Oarpenter, Dr., bis observations referred 
to, 204 n. 

Chancery, En^lish Court of, referred to, 
166; its ongin mentioned, 190; its 
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CHA88IB 

identity vith, and difl^nce from 
Coüit of Star Chamber, 190 
Chaasin, Mona., bis 'Le Gfoie de la 

lUTolntion ' zofeired to, 293 
Chzonielea, 2i]d Book of, referred to, 

184 
Gio«ro, hia 'De L^bua' qiioted, 6 

Clasaiflcatoiy Relationahip, theoiy of, 
referred to, 201, Note A, 289 

Colebiooke, Lieutenant, bis 'Aaiatic 
ReaearcbeB ' qnoted, Note A, 230 

Commentaries of Gaiiu, diaooyery of by 
Kiebnhr, 197 

Common Pleaa, E^liah Coort of, former 
relation of Uie King to, 1 87 

Commune, the, its displacemeot of the 
Fief, 326 

Commnnitiea, barbaror Aiyan, Infor- 
mation abont most ralnable, 233; 
difficnlty in obtaining such Informa- 
tion, 233 

Comte, AugOBte, bis philoaophy allnded 
to, 166 

Consansnine marriage, practice of, al- 
lnded to, 201 

Copyhold Commissioners, the, their 
irork referred to, 310, 322 

Copybold, tennre by, actnal origin of, 
302 et aeq. 

Copjholder, the, difference of Status be- 
tween him and the tenant-farroer, 322 

Coulanges, Fustel de, M., bis opinions 
generally referred to, 66, 75, 80, 
106 n., 118, 120, 203, 317» 350; his 
' La CitÄ Antique ' specially referred 
to, 57; bis opinion of the &neftcium 
alluded to, 345 

County Courts in England, System o^ 
referred to, 189 

Court Baron, in England and on the 
Continent, the, its analogy to Home- 
rie Agora, 303 

Court of Justice, the, its paramoont 
authority in the eyas of early code- 
maken, 380, 381, 383; its position 
in aneient Iceland described, 384; 
its paramount tendencies as illus- 
trated by British India, 385 ei eeq. ; 
its early authority enhanced by its 
tendemess to barbarism, 387 

Court of tha Hundred, the, referred to, 
168 et seq.; peculiarity of, 170; 
penalty for disobedience to, 170 ; re- 
lation of the King to, 171 ; duty of 
attendance at, 176 



BXOOAXT 

Coirell, Professor, quoted, Note A, 50« 

51 
Cox, Sir George, his opinions referred 

to, 198 
Cumming, Miss C. G., her * Ningpo and 

the Buddhist Temples * quotod, 61 ; 

alluded to, 80 



DANTE, Lifemo of, referred to, 32 
Darwin, Mr., his 'Descent of 

Man ' quoted, 206; alluded to, 207 
Danghters, provision for among Athe- 

nians mentioned, 109 
Daya-Bhaga, the, referred to, 116-118, 

120 
Daya-Krama-Sangraha, the, referred to, 

116, 120 
Deuteronomy, Book of, quoted, 68, 101 
' Distribution of Life,' theory of among 

Hindus described, 19 e^ seq^ Note £, 

290 
DiTOzoe among Romans referred to, 

198 
Domat, his theory of l^gal Classification 

referred to, 363 
Domatchin, the, his position in the 

House-Commnnity, 246; mode of 

appointment of, 247 ; sometimes a 

woman, 248 
Dominion, Roman usage of referred to, 

198 
Doniol, M., his * Ia Revolution Fran- 

9aise et la FMalit^ ' referrsd to, 293, 

294 ; his yiew of the disadvantage of 

English Copybold referred to, 308 
Drew, Mr., bis 'Kashmir an4 Jum- 

moo' quoted, 185 ff. 
Dynastie Contests, oontrirances for pre- 

renting, 135, 136 



ELTON, Mr., his < Origins of English 
Histoiy ' referred to, 261 ». 
Emancipation, amoog Romans, referred 

to, 198 
Emphyteusis, the. See Beneflcium 
Equity, Roman law of, referred to, 

119 
Essoin, the. ^Sunis; also 369 
Euripides, Froffment on maleparentage 

referred to, 203 ». 
Exogamy and Endogamy, meaning ot, 

222; practice of among Chinese, 
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223 et aeq. ; Hindus, 223 ; KoniaDS» 
223; practice of amoog Western 
nations, 224 et seq. 

EUQgamy, practice among South Slaro- 
nians, result of, 254 ; part played by 
in theorie» of Messrs. McLennan and 
Morgan, 225 ; difference of viev b»- 
tween them, 226; Morgan'» theory 
preferable un the whole, 227 

Ejton, Mr., bis researehes referred to, 
181, 182 



» T^AMILY/ the, developed from the 
J. ' horde/ acoording to Messrs. 

Moigan and MdLennan, 200, 201 
* Fang-Nien/ Ode qjuoted, 73 
Feodum, the. See * Beneficiom/ and for 

its effect npon law of land, 346 
Feud, the. See AUod, the 
Feudal dues, abolition of, in France, 

298 
Feudal land laws, the, many origins of, 

341, 342, 849 
Feudal rules among early Irish, obser- 

vations upon, 348 
Feudalism, confusion between property 

and sovereigBty created by, 148 
Fictitiouf« Bons, origin of name, 98 ; 

statwt of, 98 ; repugnance to in Hindu 

law, 99 
Fidei-commiäsa, law of, alluded to, 345 
Fief. 8ee Manor 
Fifth Commandment, the, alluded to, 

59«. 
'Finances' of old French law, the, 

alluded to, 308 
Fine», the. See * Finances' 
Fratricide among Mahommedans al- 

ludtHl to, 187 
Freeman, Mr. K. A., bis * Comparative 

PoliticR * referred to, 23 ; bis * His- 

tory of Federal Government ' referred 

to, 174; bis 'Norman Conquest* re- 
ferred to, 306 
French Civil Code, the, referred to, 96, 

165, 266 
French Parliaments, origin of, 316 ; 

their authority over tho Fief, 316, 

818; reasons for their later tender- 

ness to signorial rights, 317 
French Bevolution, the first, referred 

to, 265, 291 ; some cause» for, 294 
Fnidhir, the, described, 270 



HDTDU 

GAUTAMA, Law-book of, def^aibti 
10, 16 ; quoteti 81, 83, 89, 91. ^? 

102, 103, 112. 128; aUnded to, i; 

57. 107, 109, 112fi^ Not« A, 1^ 
*06ns,' the, aocount of, by Xeüss. 

McLennan and Moi^n, relerred :^ 

Not« A, 283; among Homans, 23» 

Note A, 283 
Gens Fabia, the, referred to, Note 1, 

288 
Gerroanic king, the, bis relation to cirl 

justice, 167 e^ mo. 
Germany, Lex Safiea of, referred tv 

157 ; itfi real origin, 1 67 ; it« rtrlatso: 

to daily lifo, 168 
Glanvill, bis legal treatises referrad x\ 

341 
Gomme, Mr., his 'Primitire Fivli- 

Moots' alluded to, 169 
Gordon, Sir Arthur, his obserrsticms in 

Fiji alluded to, Note A, 331 
Gossipred, practice of, among- Souiii 

SUvonians, 257, 258 
Gotr«, the, referred to, Note A, 286 
Government of India, Ueoords d^ 

quoted, Note A, 229 
Graf, the, as deputy of the king, alluded 

to, 172 
Grimm,hi8'DeutscheB6cht6alterthumer* 

referred to, 179». 
Grote, Mr., the late, his theory of Ho- 

meric poetry referred to, 14 ; bis 

• History of Greece * referred to, 179 



• TTAMLET,* pUy of, referred to, 141 
XI Hammond, Mr., his prefaoe to 
American edition of Sandars' 'In- 
stitutes of Justinian* quoted, 368; 
and alluded to, 365 

Hardy, Sir T. D., the late, his * Itineraiy 
of King John' alluded to, 181, 182 

Hay ward, Mr. A., his ' Biographical aod 
Critical Essays* referred to, 155 m. 

Haxtbausen, his books upon law and 
usage referred to, 1 94 

Hell, tonnents of, Buddhist pieturet of^ 
33 

Heredi ty, theory of, referred to, 155 

Heriot, the, dofinition of, 309 

Hesse-Darmstadt, Land registiy of, de« 
scription, 353 et »eq. 

Hesseis, Mr. See Kern, Mr. 

Hindu doctors, le^l theory of, statod, 
17 ; legal writings, their T&st an- 
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HORDE 

tiquity discovered by Sir W. Jones, 
4 ; Sacred Law, gradnal growth of, 
enlargedupoD, 12; Sacred Law-Book8, 
^hy so called, 36; most yaloable 
portions of, 45 ; drawbacks to, 45 
Horde, the tbeoiy of, stated, 199, 200 ; 
opposed to patriarchal theory, 199; 
VLH adranced by McLennan and Mor- 
gan, 200, 201 ; objections to stated, 
204, 205, 220 
House cbief, the. See * Domatchin ' 
House Communities and ' Natural Fa- 
milies/ mntnal change into described, 
259 
House-Community, the, one of the oldest 
institutions of Aiyan race, 237 ; its 
completeness in Sonth Slavonian pro- 
Tinces, 238, 241 ; its analogies among 
the Romans, 288 et seq,; its oorre- 
spondence with the Celtic ' sept/ the 
Hellenic * y4ros,* the Teutonic * kin,' 
the Hindu * Joint-Family,' 239, 240 ; 
its diBtinctness from the Village-Gom- 
munity of Bussia and India, 240 ; an 
extension of the ' Family,' 241 ; its 
relationship to the ' Family * identical 
with relationship between * Joint- 
Family ' and * Family ' in India, 244 ; 
government both democratic and 
monarchical, 245, 246; it« rules of 
common property correspondiug with 
the rea mancim and the res nee ftum- 
eipi of the Itomans, 249 et seq. ; 
different development of in Northern 
and Southern SlaTonic provinces, 262 ; 
development into a Yillage-Commu- 
nity in Busso-Slavonic provinces, 261 ; 
result of this development, 261 et 
seq. ; decay of the System, 263 et seq. 
Hoose of Commons, the, its Select Com- 
mittee on Copyholds referred to, 307, 
310 
House of Lords referred to, 25 ; second 

Chambers in imitation of, 25 
Hypothek, law of, mentioned, 357 



FPTJHK Tribes, fictitious formation 
of, 279 et seq.; among Bajpoots, 
description of, 274 ei seq. 
Inheritance, law of, as it anected women 
among Athenians, 94, 95 ; Athenian 
aod Hindu-Punjab rules of compared, 
95 ; its implication with ancestor- 
¥orship among Hindus and Romans, 



120; as affecting the portion of 
daughters among Romans, 109 ; among 
Mahommedans, 235 ; as applied to 
South Sbivonian provinces, 259 et 
seq. 

Lreland, Brehon law of, referred to, 162; 
Brehons of, their similarity to the 
Brahmans, 162 

Irish Book of Rights, the, quoted, 180 

Isseus quoted, 78 



JAMIESON, Mr., bis Communications 
to the * China Reviaw' quoted, 224 

Jebb, Professor, his *Attic Orations' 
quoted, 95 n. 

Joint-Families, System of, alluded to, 
22; connection with ' Village-Gom- 
munities,' 241 ; of Lidia referred to, 
120, 152; reasons for decay of, 263 

Jolly, Dr., hia translation of Vishnu 
referred to, 11 and n. 

Jones, Sir W., his • Oriental Studies * 
referred to, 1-6; his plan for im- 
proving the administration of Anglo- 
Indian justice, 2, 3 ; his transhition 
of ' Book of Manu ' referred to, 4, 
376, 379 ; result of his conclusions, 
6,7 

Judges, Book of, referred to, 163 

Judicial administration, difference of 
in modern England and France re- 
ferred to, 189 

Jus Gentium referred to, 119; Naturale, 
Roman coneeption of referred to, 388 ; 
Roman lawyers meaning of stated, 
365 

Justice, Feudal Court of, in France, re- 
ferred to, 177; populär Courts of, 
their gradual change into committees 
of experts, 177 e^ seq. ; advanta^ of 
justice at king's hands over descnbed, 
17S et seq., IS4 et seq. 

Justinian, Code and Digest of, corre- 
spondence of its legal Classification 
with that of * Twelve Tables,' 367 ; 
his 118th 'Novella Constitutio ' re- 
ferred to, 66 



KERN and HesseLs, Messrs., their 
edition of the Lex Salica re- 
ferred to, 169 ff. 
King, the, functions of, 38 et seq. ; his 
divina right, 89 ; his relation to the 



398 



INDEX. 



XI5eD0H8 

Brahmaiis, 39 ; his allianca with the 
Brahman the beg^inning of civil law, 
44 ; influence of his supreme autho- 
ritj upon law and nsage, 164 et aeq, 
Kingdoms, the, adjiisted to the Barne 
form as the Manon, 806 



LAND law, Roman, the, referred to, 
342, 343, 344 

Land Registration, Continental »ysteme 
of, enlarged upon, 353, 366 et »eq. ; 
analogooH to Roman system of ' man- 
cipation,* 358 

Land, aale of, in India, private tiansferB 
preferred to public, 369 

Jäurv», the, meaning ot, 66 

Law, first appeazance of in Biahmini- 
cal bookfl, 38; Roman and English 
sjflteme as dividing the civilised 
World referred to, 166; Oregorian, 
Hermogenian Code«, 367 ; Jnstinian, 
Theodosius 2nd, Codes of^ referred to, 
367; Roman, its division into law 
of persons and law of thinps 391 ; 
Dig. xxz. 84, 6, and Cod. vi. 37, 11, 
referred to, 109 ». ; ' Twelve Tables ' 
of allnded to, 3, 6, 66, 76, 116, 337, 
367, 369, 388; of Nature, Greek 
philosophical conception of refened 
to, 119 

Lawyers, origin of, aooording to Hindu 
Sacred Booki, 26 ; ancient, identieal 
with priest«. 26, 27 

Lavaleye, M. de, his opinions referred 
to. 346 

Le Bon, Dr., his *LHomme et les 
Soci^t^ ' qnoted, 208 

Legal conceptions, their instability re- 
femd to, 360 

Legfil Rnles, claaBification of, aooording 
to 'Institutes' of Justinian and 
GaiuB enlarged upoo, 362 et seq,; 
this arrangement exploded according 
to many modern iurists, 364; this 
System not regarded as perfect by 
Roman jurists, 367; renewed snp- 
port the System has received m 
America, 366 ; differcnce of arrange- 
ment in other Roman Codes, 367; 
according to * TweWe Tables,' 369 
et seq, ; according to ' Edict of the 
Praetor,' 370 ; according to Lex 
Salica, 372 et aeq,; this arrange- 
ment not deriyed from Roman Sys- 



tem, 374; according to early 
law, 874 et seq, ; according to Book 
of Manu, 376 ; according to Book of 
Narada, 879 et eeq. ; principle aad 
meaning of this system, 861 ; ar- 
ran^ment of primitive codes ex- 
plained b^ this system, 382 et seq. ; 
study of m MidiUe Agee alluded to, 
368 ; distinctionsbetween ancient and 
modern arrangements, 389 et seq. 

Legge, Dr., his contributions to ' Sacred 
Books of the Rast ' quoted, 69 n. 

Letoumeau, Dr., his 'La Sociologie' 
quoted, 208 and n, 

Levirate, the, alluded to, 201 ; among 
Hindus, 100, 102, 106 ; among Spaiv 
tans and Athenians, 100, 104, 106 ; 
among Hebrews, 101 

Leviticus, Book of, oompared to Book 
of ICanu, 6 

Lex Salica, the, referred to, Note A, 
382, 338, 346, 372, 373 

Lubboek, Sir John, his 'Origin of 
Civilisation ' etc. quoted, 67, 68, 
72 ; his * Prehistoric Times ' quoted, 
Note A, 230 

Lyall, Sir A., his 'Asiatic Studios' 
quoted, 270, 272, 274, 276, 279; 
aUuded to, 63, 199 fi., 267, 277, 
Note A, 284, 286 



MACAÜLAY, Loid, his 'History of 
England' roferred to, 819; his 

Statement al>out the poveity of Lidia 

notieed, 360 
Macfarlane, Dr., his paper in ' Journal 

of Anthropological Inititute ' referred 

to, Note A, 289 
Magna Charta,, effect of sealing of, 

stated, 188 
Mahommedanism, its effect upon oom- 

munities aubject. to Mussulman rule, 

but not to that faith, 236 
Maine, Sir H., his 'Ancient Law' 

quoted, 192. 199, 206, 219, 294; 

referred to, 43, 78, 79, 96, Note A, 

331, 332 ; theory of primitive society 

in bis 'Ancient Law,' 193 et seq.; 

his 'Early Hist. of Institutions ' 

quoted, 14, 84 ; referred to, 276; 

his ' Village Communitiee ' quoted, 7 ; 

alluded to, Note A, 329 
Males, excess of females orer r^erred 

to, 210 ; disproportion of females to 
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MALMBBBÜBT 

refened to» 211, 214 ; as borne out 
by inscriptioii in Berlin Mnsenm, 213 ; 
preferenoe for sneoession by, in India, 
Gfeece» and Borne, 114, 116 ; ex- 
ception to this feeling in Bengal 
proper, 115 
Malmesbozy, Lord, papers of referred 

to, 141 
Man, Mr. E. H., hii contribationB to 
' Journal of the Anthropological In- 
stitute' quoted, Note A, 230 et teq. 
Manavae, Cflan of, ita legal doctrines re- 
ferred to, 16 
Mandpation, System of, subordinate to 
Bestem of * Tradition,' 352, 359 ; pub- 
lic conTeyance by among Romans, 
352 
Manor, the, original nature of described 
and referred to, 302, 303, Note A, 
329 ; düfering reenlts from decay of 
in France and England. 307, 313, 
319 «^ seq., 326 ; its surnval in the 
' parish,' 326 ; Court of the, difference 
from Signorial Court, and reasons for, 
813, 314, 323, ei seq. ; Lord of the, bis 
Status referred to, 304, 319, 324 
Manors, Court Bolls of, in Ensland 
compared with Continental Land 
B^gistries, 354 
Manu, Book of, qnoted, 33, 40, 41, 64, 
70, 83, 94, Note A, 123 ; referred to, 
4, 6, 7, 16, 107, 128, 160, 376-379 ; 
its double origin, 43 ; snggested 
datfls of, 5, 9, 10, 11 ; its eombina- 
tions of law and ritual, 5 
Manus,' Boman usage of referred to, 

198 
Harriage, Mahommedän law of re- 
ferred to, 235 
Matthew, Gospel of, quoted, 101 ; 

alluded to, 368 
Maurer, Konrad, his Icelandic re- 

searches referred to, 384 
Max Müller, Professor, his test for 
date of Hindu BooJls referred to, 9 ; 
his theory of Hindu legal writings 
quoted, 15, 16 ; referred to, 377 ; 
his contributions to 'Sacred Books 
of the "Eul* referred to, 10 «. 
M^e, Mr. J. D., his * Hindu Law and 
Usage' quoted, 114, 115, 117; re- 
ferred to» 77, 82, 83, 07, 111 »., 124 
McLennan, Mr. J. F., the late, his 
theories referred to, 106, Note B, 
124, 150 »., 203, 209,211, 212, 218, 



PAIBSMITY 

256; his 'Studies in Ancient His- 
tory' referred to, 195; his *Primi- 
tWe Marriage ' alluded to, 239 

Mill, Mr. John Stuart, his specnlations 
on legal Classification mentioned, 
364 

Missi, System of, explained, 183; and 
alluded to, 189 

Mitakshara, Digest of the, alluded to, 
114, 118 

Montesquieu referred to, 144 

Moolvies, the, alluded to, 2, 3 

Motgan, Mr., his contributions to 
«United States' Survey of Rocky 
Mountains ' referred to, Note A, 331 

— Mr. L. H., the late, his theories 
referred to, 195, 203, 209, 211, 212, 
218, Note A, 286, 287, 288, 289; 
his ' Ancient Society ' alluded to, 239 

'Mother-law,' usage of, referred to, 75 



NARADA, Book of, description of, 
377 et seq. ; its distinction ftom 
Book of Manu, 379 ; quoted, 41, 42, 
Note A, 123, 378, 379; refened to, 
17, 41, 107 

Natural Family, meaning o^ and dis- 
tinction from a ' House Community,' 
242 

Nelson, Mr. J. H., his 'View of the 
Hindu Law' and * Scientific Study of 
Hindu Law' referred to, 8 »., 12; 
quoted, Note A, 123 

New Zealand Chief, story of men 
tioned, 28 

Niyoga, System of, 100, 106, 107 

Normandy, customs of referred to, 
151». 

North, Roger, his ' Liyes of the Norths ' 
quoted, 316; alluded to, 311 et teq. 



OBLIGATION, Roman legal theoiy 
of referred to, 391 
' Orphan Heiress ' in Attie law, the, 
referred to, 104 



PALGRAVE, Sir F., his ' Rise of the 
English Commonwealth' referred 
to, 181, 187 
Patemity, reoognition ci^ aceount of^ 
aooording to McLennan and Moigan, 
217 ; true aocount o( 218 
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PAT&IA 

Patria Potastas, the, referred to, 198; 

among Hindun reforred to, Note A, 

122 
Patriarchal theorj, difflcnlties of 

stated, 204 ; developmant of ' Power * 

by thiough sexual jealonfy, 215, 

216 
Peasantry of France, the, their hoe- 

tility to the nobility prior to the 

ReTolution, 294 et seq. 
Pecnlinm, Roman law of, practica of 

among South Slayonians and Hindus, 

262,263 
Penances among Hindus, descriptton 

of, 37, 38 ; exemption firom claimed 

bj Bfahmans, 40, 47 
Plato, bis yiew and illustratioii of 

Patriarchal theory, 196, 198 
*Pleading, New ruiee of,' allnded to, 

390 
Plutarch, * Live« ' quoted, 104 
Pollock, Mr. F., his ' Notes on Early 

English Land Law* referred to, Note 

A, 384 
Polyandnr, practice of referred to, 106, 

Note B, 123, 200 
Populär Assembly, the, relation of the 

king to, 173 ; Populär Court of Jus- 
tice identical witn, 173 
Populär institutions, souree of weak- 

ness of stated, 174 ^ seq. 
Poseesaion, law of among Bomans 

alluded to, 356, 357 
Prescription, law of. See Usurpation 
Primogeniture, system of referred to, 

132, 133; dangerous example of, 

138 et seq. 
Prodigal Son, parable of, illustration 

aiforded by, of primogeniture and 

< Borotigh English,' 260 
Prohibited degrees, Mahommedan and 

South Slavonian, tables of, 255 ; s^ 

dal table of as regards Gonfiratemity 

in SlaTO-Greek Church, 258 
Property, legal Classification of re- 

fenred to, 335 et seq, ; Begistration 

of, Act of Indian Legislature referred 

to, 369 ff. ; succession to among Ma- 

hommedans, 126 ; transfer of in 

India, see Property, Begistration of 
Proyerbe. See Aphorisms 
Psalm cvi. quoted, 58 
Puchta, the Jurist, referred to, 264 
Punaluan Marriage alluded to, 201 
Pundits, the, referred to, 2, 3 



BÜTS 

* Pniyab, Hindu law of,' referred to* 

8, 26 ; ' Puniab Cnstomaiy law, notes 

on * referred to, 95 
Pure tribes among B^puts, deserip- 

tion of, 272 
Purgatories, Hindu, deacription of, 30 

et ieq. 



QUIBTTABIAN ownarship, the, al- 
luded to, 343 



ßAJKUMAB SAByADHIKABI, 
Profeaior, his ' Hindu Iaw of In- 
heritance ' quoted, 66 ; vefeiTed to, 
67». 

Bijput Clans, the, origin and high 
birth of, 268 ; social System of, 267 ; 
disintegrating and organising fbveea 
at work among, 269, 277 e^ seq.; 
obaerrations of by Sir A. Lymll 
referred to, 267, 269 

Bajputana. See Bajput Clans. 

Beal Property, Conrayanee of, alluded 
to, 351 

Belationship, 'agnatic' system of re- 
ferred to, 114, 115, 140, 145, 150, 
152 ; ' oognatic ' system of r^erxed 
to, 97, 114, 139, 145, 147, 151; 
artificial forma of amoog South 
Slayonians, 256 et seq. 

Belatires, collataral, modern rules Ibr 
succession of, 114, 115 

Benan, M., his 'Souyenirs d'Enlanoe' 
quoted, 303 n. ; his obserrations 
among Berbers of North Afiica 
alludä to, Note A, 331 

Boman Empire, its system of regal 
succession referred to, 146 

Boman praetor, edict of, its natura and 
eflect stated, 119, 120; referred to, 
66, 77, 166, 367 

Böses, Ware of, referred to, 141 

Boyal succession, among Hindus, no 
law for, 125, 127, 128 ; Oriental Sys- 
tems of, their conftision, 129 et seq.; 
among Hebrews and Oriental nations, 
132; conflicts between Chiefs and 
dans to obtain mentioned and illua- 
trated, 131, 132 et wq. 

Bumsey, Mr. Almarie, his 'Mahom- 
medan Law of Inheritance ' refeired 
to, 126 

Buth, Book of, referred to, 102, 106 
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BALIO 

SALIC Law, the, referred to genorally, 
143, 150, 167; descriptioii of and 
application to private propertj, 144 ; 
application of to royal fmccesnon, 
143, 148 e^ aeq,f 157; as applied to 
France, explanation of given by 
French historians, 168 
Samuel, first Book of, qnoted, Note A, 

284 
Sanction, the. See Penances 
Sapinda, the. See 112 fi. 
Scott, Sir Walter, bis ' Bride of Lam- 
mermoor ' reftored to, 321 ; hia 
* Kenilworth' referred to, 181 
Scrope, Mr., hia ' Histoiy of the Manor 

of Castle Ck>mbe' quoted, 315 
Seigneur, the. See Lord of the Manor 
Senates, the andent, referred to, 25 
Settlement, Act of, referred to, 142 
Shakespeare, his play of * Henry V.' 

referred to, 143 
Shintoism, system of, allnded to, 60 
Shire Courts, the, allnded to, 169, 189 
Shradda, the, daily offering of, 57 
Sicalus, Diodorus, referred to, 115 ». 
Signorial Court, the. See Court Baron 
Sister, uterine, marriage System of, 

described, 105 
Slavonian prorinces, rise of fendalism 

among, 265, 266 
Socage, tenure by, refbrred to, 341 
Society, Patriarehal theory of de- 
scribed, 193, 196 et seq,; oriffin <tf, 
Patriarchal theory to be adopted, 
215, 219 
Sons, artificial, creation ot, absence of 
in modern India, 117; conseqnences 
of dissatisfaction with, 117 
Sophodes, his 'Ajax' compared with 

Zend Avesta, 65 n. 
Souls, transmigration of, referred to, 

33 et eeq, 
South Slavonians, their distinetton be- 
tween agnatic and cognatic relation- 
ships, and their respect for old age, 
243; Position of women among as 
to mamage and property, 253 et 9eq, 
Spencer, Mr. Herbert, his 'Prindples 

of Sociology * quoted, 68 
Spenser, £dmund, his obserrations on 

Ireland referred to, 180, 181 
Stanley, English Honse of, raferred to, 

154 
Star-Chamber, Court of, referred to, 
165 and ». 190 



YILLA. 

Stnbbs, Professor, his ' Constitutional 

History' referred to, 176 
Suocession, collateral, on the Conti nent 

and among ancient and modern 

Hindns, 111, 112, 113; Hindu hiw 

of referred to, 22 
Snnis, the, meaning of, 175; referred 

to, 178 
System Descriptive, the, referred to, 

Note A, 200 



TAINE, M., his 'L'Anarchie Spon- 
tan^' referred to, 295; his» *La 
Evolution ' referred to, 296 ». ; his 
* Origins of Contemporaiy France ' 
referred to, 293 

Tanistry, System of, referred to, 137, 
145, 342, 349 

Territorial sovereignty, nnpopularity of 
in Central India, 277 

Theft, prominent place assigned to it 
in early Boman and Frankish legal 
classifications, reasons for, 374 

* Thingman,' the, described, 1 70 

Thunginns. See Thingman 

Tocqueville, De, his obserrations re- 
ferred to, 314; his theory of the 
peasant hostility to the French no- 
bility referred to, 376 

Tod, Colonel, his ' fiajasthan ' referred 
to, 269 

Totem, tha, Note A, 286 

Totomism, practice of referred to, 200 

Tupper, Mr. C, L., his ' Puojab Custo- 
mary Law ' quoted, 8 

Tylor, Mr. E. B., his ' Primitive Cul- 
ture* allnded to, 54 ; quoted, 55, 62 



TTOIVERSE, Hindu ' conception of 

U described, 82 et seq. 

* Use of the Law,' tract upon quoted, 
300, 301 ; erroneous account given 
in of the origin of Manors and Copy- 
hold tenures, 299 et eeq. 

Usucaption, law of, referred to, 356 



VARBO, his 'De Lingti4 Latini' 
quoted, Note A, 283 
Vashishtha, Book of, referred to, 11 
Verse, as determtning dates of Ancient 

Law Books, 9, 10 
' Villa ' the, use of the word by Gkr- 
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mAnie legal dzafbnnen» and in Los 

Salica, Note A, 382 
* Tille/ the, aa nDdontood among 

Bomana, Note A, 382 
Village Community, the, its eziatence 

among North SlaTonians, 241 ; le- 

ferred to, 827, Note A, 829 et seq. 
Villeiiia, the, description and atatna of, 

806 
Vishno, Book of, allnded to, 11, 64, 

112 »., 128; qnoted, 80, 38, 34, 47, 

71, 72, 74, 94 
Voltaim, his contempt for the Lex 

Salica referred to, 144 



WARRANTY, espedient of , xefrnad 
to, 356 
West and Bühler, Meaara., their 'Di- 
gest of Hindu Law ' refened to, 11 ». 
Wheel, Hindu ajmbol o( deacribed, 30 
Women, proper^ of, aoooiding to 
Gautama, 109 ; proriiion tat among 
Bomana and in IndiA, 100, 110 

YOUNa, ARTHÜB, hia obaemttona 
lefened to, 807, 821 

rTURICH, Land Begiatzy of, deaerip 
Li tion of, 363 et seq. 
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Smiles. Post 8vo, 6s. 

Life of Thomas Edward (Shoe- 

maker, of Banff), Scotch Naturalist. By 
S. Smilbs. lUustrated. Crown 8vo, 6«. 

Jambs Nasmyth, Engineer : An 

Autobiography. Edited bv S. Smiles, 
LL.D. wtth Portrait and 90 lUustra- 
tions. Crown »vo. 

Life of Robert Dick (Baker, of 

Thurso), Geologist and Botanist. By 
S. Smiles. lUustrations. Cr. 8vo, xas. 

Memoir of Sir Roderick Mur- 

CHisoN. By Professor Gbikie. Por- 
traits. a vou. 8vo. 30s. 

Memoir and Correspondence 

of Caroline HerKheL Portnits. Crown 
8vo, 7s. 6d. 

Personal RecoUections, from 

Early Life to Cid Age. By Mary Somek- 
viLLE. Portrait Crown 8vo, xas. 

Life of Erasmus Darwin. By 

Charles Darwin. With a Study of his 
Scientific Works by Dr. Krause. Poi> 
trai^ 8vo, 7s. 6d. 



QEOQRAPHY, V0YAQE8, AND TRAVELS. 



The East Indios» China, Aso. 
Indiain i88a By Sir Rick aio) 

Tbmplb, Bart. 8vo, 16s. 

The Student's Geography of 

British India— Political and Phvsical. 
By George Smith, LL.D. Maps. 
Post 8vo, 7s. 6d. 

Travels of Marco Polo. A 

new Enslish version. Illustrated with 
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copious Notes. By CoL Yulb, CB. 
lUustrations. a vols. 8vo, 63s. 

A Visit to High Tartaiy, Yar- 

XAND, and Kashgar, and over the 
Karakorum Pass. By Robert Shaw. 
lUustrations. 8vOy 168. 

A Cruise in the Eastem Seas, 

from the Corea to the River Amur. With 
an Account of Russian Siberia, Japan, 
and Formosa. By Capt. B. W. Bax. 
lUustrations. Crown 8vo, las. 

British Burma and its People : 

Sketches of Native Manners, Customs, 
and Religion. By Capt Forbes. Crown 
8vo» zos. 6d. 



New Japan ; The Land of the 

Riaing Sun. By Samuel Mossman. 
Map. 8vo, 15s. 

The Satsuma Rebellion. An 

Episode of Modem Japanese History. 
By AuGUSTUs H. Moumsev. Map. 
Crown 8vo, xos. 6d. 

Letters from Madras. By a 

Lady. Post 8vo, ss. 

Joumey to the Source of the 

River Oxus, by the Indus, Kabul, and 
Badakhshan. By CapL Wood. With 
the Geocraphy of the Valley of the Ozus» 
by Col. YULE. Map. 8vo, xas. 

Thirteen Years' Residence at 

the Court of China, in the Service of the 
Emperor. By Father Ripa. PostSvo^as. 

Populär Account of the Man- 
ners and Customs of India. By Rev. 
Chas. Acland. Post 8vo, as. 

The Golden Chersonese and 

the War Thither. By Isabblla Bird 
(Mrs. Bishop). With Map and IQustra* 
Post 8vo. 
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Unbeaten Tracks in Japan. 

Indudinff Visits to the Aboi^p>>^ ^^ 
Yexo and the Shrines of Nikko and Is^ 
By IsABBiXA L. BiRO. Map and lUus- 
trations. a vols. crown 8vo, a4S. 

Japan; Its History, Traditions, 

and Religions. By Sir £. J. Rkbd, 
K.C.B. With Map and lUustrations. 
3 vols. 8vo, 28s. 



A Populär Account of Dr. Liv- 

ingstone's Traveb and Adventares in 
South Afirica, 1840-56. IllustrationSb 
Post 8vo, 7S. öd. 

A Populär Account of Dr. Liv- 

Ingstooe's Expedition to the Zambesi, 
Lakes Shirwa and Nyassa, 1858-64. 
Illustrati<Mis. Post 8vo, 7s. 6d. 

Dr. Livingstone's Last Journals 

in Central Afkica, 1865-7^ By Rev. 
HoRACE Walxxs. Illustrations. avols. 
8vo, 15s. 

Livingstonia ; Journal of Ad- 

ventures in Explonng Lake Nyassa, and 
Establishing a Settlement there. By E. 
D. YouNG, R.N. Map. Post 8vo, 7s. 6d. 

Joumey to Ashango Land, and 

Further Penetration into Equatorial 
Africa. By P. B. du Chaillu. Illus- 
trations. 8vo, ais. « 

Adventures and Discoveries 

among the Lakes and Mountains of 
Eastem Africa. By Captain Elton 
and H. B. Cottbrill. With Hxff and 
Illustrations. 8vo, ais. 

Wanderings South of the Atlas 

Mountains, in the Great Sahara. By 
Canon Tristram. Illustrations. Post 
8vo, 15s. 

Six Months in Ascension. An 

Unscientific Account of a Scientific Ex- 
pedition. By Mn. Gilu Mi^ Crown 
8vo. 9s. 

Five Years' Adventures in the 

far Interior of S. Africa with the Wild 
Beasts of the Forests. By R. Gordon 
CuMMiNG. Woodcuts. Post 8vo, 6s. 

Recollections of Fighting and 

Huntin^ in South Africa, x834-67. By 
Gen. Stf John Bisset, CB. Illustra- 
tions. Crown 8vo» X4S. 

Nile Gleanings, &c By 

ViLUBSS Stuart. Set^p, 18, tg, 

The Country of the Moors. A 

ioumey from Tripoli in Barbary to the 
loly City of Kairwam. By Edward 
Ras. Illustrations. Crown 8vo, las. 

A Residence in Sierra Leone, 

described from a Journal kept on the 
Spot By a Lady. Post 8vo, 3s. 6d. 



British Mission to Abyssinia. 

With Notices of the Countries traverscd. 
By HoRMUzn Rassam. Illustrations. 
a vols. JOS. 

Sport in Abyssinia. By Earl 

of >Mavo. lUustraaons. Crown 8vo, xas. 

Abyssinia during a Three 

Years' Residence. By Mansfibld Par- 
KYNs. Woodcuts. Post 8vo, TS. 6d. 

Adventures in the Libyan De- 

sert. By B. St. John. Post 8vo, as. 

Travels in Egypt, Nubia, S)rria, 

and the Holy Land. By Capfams Irby 
and Manclrs. Post 8vo, as. 

The Cradle of the Blue Nile. 

A Visit to the Court of King John of 
Ethiopia. By E. A. de Cosson. Illus- 
trations. a vols. post 8vo, ais. 

An Account of the Manners 

and Customs of the Modem Esyptians. 
By Edward Wm. Lans. Woodcuts, 
a vols. post 8vo, 12s. 

Madagascar Revisited ; De- 

scribing the Persecutions endured by the 
Christian Converts. By Rev. W. Elus. 
Illustrations, 8vo, i6b. 

Mediterranean— Oreece. 
Turkey in £uroi>e. 

Travels in Asia Minor : 

With Antkniarian Researches and Disco- 
veries, and Illustrations of Biblical Litera- 
ture and Archaeology. Bv H. Van Lbn- 
NBP. läustratioos. a vols. post8vo, 24s. 

Ilios, Mycenas, &c. By Dr. 

SCHUKMANN. Stt p. iS. 

Cyprus; its Ancient Cities, 

Tombs, and Temiiles. By Gen. Di 
Cbsnola. Illustrations. Medium 8vo, 
50s. 

Bulgaria before the War : a 

Seven Years' Experience of European 
Turicey and iu Inhabttants. By Ü. C 
Barkley. Post 8vo, los. 6d. 

Between the Danube and the 

Black Sea ; or, Five Years in Bulgaria. 
By H. C Barkley. Post 8vo, los. 6d. 

Researches in the Highlands 

of Turicey. Bv Rev. H. F. Tozbr. Illus- 
txations. 2 vols. Crown 8vo, a4S. 

Lectures on the Geography of 

Greece. By Rev. H. F. Tozsr. Map. 
Post 8vo, 9s. 

Twenty Years' Residence 

amonr the Bulgarians,^ Greeks, Albani- 
ans, Turks, and Armenians. By a Con- 
suFs Wife. a vols. crown 8vo, ais. 

Reminiscences of Athens and 

the Morea, during Travels in Greece. 
ByLordCARNARvoN. Crown 8vo, 7s. 6d 
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Aaia» Syrla, Holy Land. 

England and Russia in the East 

A Serie« of Papcn on the Political and 
GeonmDhical Coodition of Central Asi«. 
By Sir H. Rawlinson. Map. 8vo, las. 

Siberia in Asia. A Visit to 

the Valley of the Yenesav in East Siberia. 
With Deicripcion of the Natural History, 
Migration of Birds, &c. By Hbnrv 
SsBBOHM. With Map aod 60 llluscra- 
tions. Crown 8vo, 14s. 

The Caucasus, Persia and Tur- 

key in Atia. A joumejr to Tabreex, 
Kurdistan, down the Tigris and Eu« 
phrates to Nineveh and Babylon, and 
across the Desert to Palmyra. By 
Baron Thiblmann. Illustration«, a 
TOls. post 6vo, i8b. 

Sketches of the Manners and 

Customs of Persia. By Sir John Mal- 
colm. Post 8vo, 3s. 6d. 

Sinai and Palestine ; in Con- 

nection with their History. By Dean 
Stanley. Plans. Svo, 14s. 

The Bible in the Holy Land. 

Extracts Crom the abore Work. Wood- 
cuts. Fcap. 8vo, 3S. 6d. 

Researches in the Holy Land 

in 1838 and 1859. Bv £. Robinson, 
D.D. Maps. 3 vds. ovo, 4». 

Damascus, Palmyra, Lebanon ; 

with Travels among the Giant Cities of 
Bashan and the Hauran. By Rer. J. L. 
PoKTKR. Woodcttts. Post 6vo, TS. 6d. 

Nineveh and its Remains. 

With an Account of a Visit to the Chal- 
dean Christians of Kurdistan, and the 
Yeiedis or Devfl Worshippers, &c By 
Sir H. Lavard. Illustrations. a vols. 
8vo, 36s.; fx post 8vo, 7s. 6d. 

I«Iineveh and Babylon ; a Nar- 

rative of a Second Escpedition to the 
Ruins of Assyria, with Travels in Ar- 
menia. By Sir H. Layard. Ulustra- 
tions. 8vo, axs. ; or post 8vo, 7s. 6d. 

The Jordan, the Nile, Red Sea, 

Lake of Gennesareth, ctc The Cruise 
of the Rob Roy in Palestine, Egypt, &c. 
By John Maccrbcor. Illustrations. 
Post 8vo, 7s. 6d. 

The Land of Moab. Travels 

and Discoveries on the Esst Side of the 
Dcad Sea and the Jordan. By Canon 
Tristram. Illustrations. Cr. 8vo, 15s. 

The Bedouins of the Euphrates 

Valley. By Lady Annb Blunt. Illus- 
trations. a vols. crown 8vo, a4S. 

A Pilgrimage to Nejd, the 

Cradle of the Arab Race, and a Visit 
to the Court of the Arab Emir. By Lady 
Anns Blunt. With Illustrations. a 
vols. post 8vo, a4S. 



Visits to the Monasteries of the 

Levant. By the Hon. Robert Curzon 
(Loid Zouche). With Ilkistrations. Post 
8vo^ 7s. 6d. 

AttstraliA, Polynesia» te. 

Winters Abroad : Some Infor- 
mation respecting Placcs visited by the 
Author on Account of hb Health. In- 
tended for the Use and Guidanoe of In- 
valids. By R. H. Ottcr, M.A. Cnnni 
8vo, 7^ 6d. Australia : Melboorac, 
Tasmania, Sydney, Queensland ; the 
Riverina, Algiers, Egypt, Cape of Good 
Hope, Davos.i 

Discoveries in New Guinea. 

A Cruise in Polynesia, and Visits to 
Tonres Straits, etc. By CapL Morssby. 
Illustrations. 8vo, i5s> 

The Gardens of the Sun ; or a 

Naturalist's Journal on the Mountains 
and tn the Forests and Swampa of Bor- 
neo and the Sulu Archipelago. By 
F. W. BuRBiDGE. With Illustrations. 
Crown 8vo, r4S. 

A Bo/s Voyage Round the 

World. Edited by Samuel Smilrs. 
WoodcutB. Small 8vo, 6a. 

Hawaiian Archipelago ; Six 

Months among the Palm Groves, Coral 
Reefs, and Volcanoes of the Sandwich 
Islands. By, Isabblla Biro. Illua- 
trations. Crown 8vo, 7s. 6d. 

Ride Through the Disturbed 

Districts of New Zbaland at the tinw of 
the Rebellion. By Hon. H. Mbadb. 
Illustrations. 8vo, las. 

Typee and Omoo; or the 

Marouesas and South Sea Islanders. By 
H. Mblvillb. a vols. post 8vo, 7s. 

Notes and Sketches of New 



South Wales. 
Post 8vo, 3S. 



By Mn. Mbrboitk. 



Amerioa» West Indies, Arctic 
Hegiona. 

Mexico To-Day: A Country 

with a Great Future. With a Glance at 
the Prehistoric Remains and Antiquities 
of the Monteaumas. By T. U. Brock lb- 
hurst. With 18 Coloured Plates and 37 
Woodcuts, Medium 6vo. 

Mexico and the Rocky Moun- 
tains. By Gborgb f. Ruxton. Post 
8vo, 3s. 6d. 

A Lady's Life in the Rocky 

Mountains. By Isabrlla Bird. lUua* 
trations. Post 8vo, 7s. M. 

Pioneering in South BraziL 

Three Years of Forest and Prairie Life. 
By T. P. BicG With KR. Illustrations. 
3 vols. Crown 8vo, a4S. 

Voyage of a Naturalist round the 

Worid. ByCn AS. Darwin. Post8vo,9s. 
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The Naturalist on the River 

Amazon, iirith Advevtures during 
Eleven -Years of Travel By H. W. 
Batbs. lUiistradons. Pott 6vo, ^%. 6d. 

Voyage up the River Amazon 

and a visit to Para. By William H, 
Edwards. Post 8vo, 2s. 

The Patagonians ; Wanderings 

over Untrodden Ground from the Straits 
of Magellan to the Rio Negro. By Capt. 
MusTBXS. Illnstrations. PostSvo, 78. 6d. 

Voyage of the "Fox" in the 

Akctic Sbas, and the Discovery of the 
Fate of Sir John Franklin and his Com- 
panions. BySir Lbopold M'Clintock. 
Illustrations. Post 8vo, 7s. 6d. 

Penis of the Polar Seas. True 

Stories of Arctic Discovery and Adven- 
ture. By Mrs. Chisholm. Illustrations. 
Small 8vo, 6s. 

Communistic Societies of the 

Unitbo Statbs : their Creeds, Social 
Practices, and Present Condition. By 
C NoKDHorp. Illustrations. 8vo, 158. 

Europe. 
The White Sea Peninsula. A 

Journey to the White Sea. By Edward 
Ras. With Map, xa Etchings, and 14 
Woodcuts. Crown 8vo, 15s. 

Summer Travelling in Iceland. 

The Narrative of Two Joumcys acxoss 
the Island by Unfrequented Routes. 
With Hints for a Tour. By John Colbs. 
With a Chapter on Askja by E. D. Mor- 
gan. Map and Illustrations. 8vo, 188. 

The Land of the Midnight Sun. 



Summer and Wbter>Jounieys throush 
Sweden. Norway, Lapland, and Noru- 
em Finland. With deacriptsons of the 



Inner Life of the People, their Manners, 
Cusfcoms, Primitive Antiquities, etc. By 
Paul B. du Chaillu. Map and 335 
Illustrations. a vols. 8vo, 36s. 

Etchings on the Mosel : a 

Series of ao Plates, with Descriptive Let- 
terpress. ByERNBSTGBORGS. rolio,4as. 

Etchings from the Loire and 

South of France. In a Series of Twenty 
Plates, with Descrii>tive Text. By 
Ernsst Gborcr. Folio, 43s. 

Greece. By Bishop Words- 

woRTH. Seeß.j. 

Field Paths and Green Lanes. 

Betng Country Walks, chiefly in Surrey 
and Sussex. By Louis J. Jennings. 
Illustrations. Post 8vo, los. 6d. 

Rambles among the Hills ; or, 

Wälks on the Peak of Derbyshire and 
in the South Downs. By L J. Jbn- 
NiNGS. With Illustrations. Post 8vo, iss. 

Twenty Years in the Wild 

Wett of Ireland ; or, Life in Connaught. 
By Mn. Houstoun. Crown 8vo, 9s. 



The Ascent of the Matterhom. 

By Edward Whympkx. xoct Illustra- 
tions. Medium 8vo, xos. 6d. 

Siberia in Europe; a Natural- 

ist's Voyage to the Petchora in N.E. 
Russia. By Hbnry Ssbbohm. With 
Map and Illustrations. Crown 8vo, 14s. 

A Month in Norway. By J. G. 

HoLLWAV. Fcap. 8vo, as. 

Letters from the Shores of the 

Baltic By a Lady. Post 8vo, as. 

Letters from High Latitudes : 

An Account of a Yacht Voyage to Ice- 
land, Jan Mayen, and Spitzoergen. By 
Lord OUFFRRIN. Illustrations. Crown 
8vo, 7s. 6d. 

The Bible in Spain; or, the 

Joumeys, Adventures, and Imprison- 
ments «an Englishman in the Penwsula. 
By Gborcb Borrow. Post 8vo, 5s. 

The Gypsies of Spain; their 

Manners, Customs, Religion, and Lan- 
gtuige.^ By GBO. Borrow. Post 8to, 5s. 

Gatherings from Spain. By 

Richard Ford. Post 8vo, 3s. 6d. 

Bubbles from the Brunnen of 

Nassau. By Sir Francis Hbad. 
Woodcnts. Post 8vo, 7s. 6d. 

General Oeography and 
Travels. 

A History of Ancient Geo- 

graphy among the Greeks and Romans, 
from tne Earliest Ages. By E. H. Bun- 

BURY. 3 vols. 8vO, 4«. 

The Journal of a Lad/s Travels 

Round the World: Including Visiu to 
Japan, Thibet» Varkand, Kashmir, Java, 
the Straits of Malacca, Vancouver's 
Island, &C. By F. D. Bridgbs. With 
Illustrations. Crown 8vo. 

Sunny Lands and Seas : A 

Cruise Round the World. Including 
India, the StraiU Settlements, ManiUa. 
China, Japan, the Sandwich Islands, and 
California. ByHuGMWiLKiNsoN. With 
Illustrations. 8vo. las. 

Art of Travel; or, Hints on 

the Shifts and Contrivances avaüable 
inWildCottntries. By Francis Galton. 
Woodcut«. Post 8vo, TS. 6d. 

Dictionaryof Greekand Roman 

Geography. a vols. royal 8vOk 56«. 

Atlas of Ancient Geography. 

Step. 30. 

Catalogue of the York Gate 

GeMpnphical and Colonial Library. 
Medium 8vo, los. 6d. 

Journal of the Royal Geogra- 

phical Society. 8vo. From 1831 to the 
present time. 
^ei aÜ0 School Books, >^. J16, ^, 98. 
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Handbook — Travel Talk;— 

EngUsh, French, German, and Italüui. 
i6mo, 3». 6d. 

Handbook — Holland and Bei- 

gium. Map« and Plana. Post Sto^ 6a. 

Handbook — North Gennany; 

che Rhine, the Black FofcsL the Hartx, 
ThQringenrald| Saxoa Switierland, 
Rflgen, the Giant Mountains, Taunus, 
Odenwald, Elass. and Lothringen. 
Map and Plans. Post 8vo, los. 

Handbook — Switzerland; The 

Alps of Savoy and Piedmont Maps 
and Plans. InTwoPftrta. PostSvo, los. 

Handbook — South Gennany; 

Tyrol, BaTaria, Austria. Salzburg, 
Styria, Hungary, and the Danube from 
Ulm to the Black Sea. Maps and 
Plans. Post 8vo, los. 

Handbook — France. Part I. 

Nonnandjr. Brittany, The French Alps, 
the Loire, Seine, Gflironne,*and Pyrenees. 
Maps and Plans. Post 8vo, m. 6d. 

Handbook — France. Part II. 

Auvergne, the Cevennes, Burgundy, 'the 
Rhone and Saone. Provence, Kimei, 
Arles, Marseilles, the French Alps, AI- 
sace, Lorraine, Quunpagne. etc. Maps 
* and Plans. Post 8y<^ js. 6d. 

Handbook — Paris and its £n- 

virons. Maps and Plans. i6mo, 3s. 6d. 

Handbook — Mediterranean : 

Its prindpal Islands. Cities, Seaports, 
Haroours, and Bordenands. Withnearly 
50 M^» and Plana. Post Svo. aos. 

Handbook — ^AlgeriaanaTunis ; 

Algiers, Constanttn, Oran, the Atlas 
Range, etc. Maps and Plans. Post 
8vo, loa. 

Handbook — Spain ; Madrid, 

The Castiles, Basque, Asturias. Galida, 
Estremadurai Andalusia, Ronda, Oran- 
ada, Murda, Valencia, Catalonia, Arason, 
Navarre, Balearic Islands. Maps 
aad Plana. Post 8vo, aos. 

Handbook — Portugal ; Lisbon, 

Oporto, Cintra, etc. Map. PostSvo^iss. 

Handbook— North Italy; Pied- 
mont, Nice, Lombardy, Venice, Parma. 
Modena, iJid Romagna. Mapa and 
Plans. PostSvo, los. 

Handbook— Central Italy; Tus- 

cany, Florence, Lucca, Umbria, The 
Mardies, and the Patrimony of St Peter. 
Map« and Plans. Post 8vo, los. 

The Cicerone; or, Art Guide 

to Pstnting in Italy. By Dr. Jacob 

BURCKHARDT. PoSt 8tO, 6s. 



Handbook — Rome and its En- 

virons. Map and Plant. Post 8yo. loa. 

Handbook— South Italy ; Two 

Sidlies, Naples, PomDeti, Herculanenm« 
Vesuvius, AbrussL Maps and Plana. 
Post 8vo, loa. 

Handbook — Egypt ; the Nile, 

Egypt, Nubia, Alczandria, Cairo^ The 
Pyramtds/niebes. Sues Canal, Pemnsola 
01 Sinai, The Gases, the Fyoom. Map 
and Plans. In Two Parts. FostSvo, 158. 

Handbook — Greece ; lonian 

Islands, AthenS| Peloponnesus, Agman 
Sea, Albania, Tnessaly, and BCaoedooia. 
Maps and Plans. Post 8vo. 

Handbook — Turkey in Asia; 

Coostantinople, The Bonbonis, Darda- 
nelles, Brousa, Piain o( Troy, Crete, 
Cyprus, Smyrna, Ephesus, the Seren 
Churches, Coasts of the Black Sea, 
Armenia, Mesopotamia. Mapa and 
Plana. Post 8vo, 15s. 

Handbook — Denmark ; Slea- 

wig- Holstein, Copenhagen, Jutland, Icc- 
land. Maps and Plant. PostSvo. 

Handbook— Sweden ; Stock- 
holm, Upsala, Gothenbuig. the Shores of 
the Baltic,etc. Mapsand Plans. PostSvo. 

Handbook — Norway; Christi- 

ania, Beigen, Trondhjem, the Fjelds, 
Iceland. Maps and Plans. Post Svt>, 9a. 

Handbook — Russia; St Peters- 
burg, Moscow, Poland, Ftnland, The 
Crimea, Caucasu^ Siberia, and Central 
Asia. Maps and Plans. Post Sro, 18s. 

Handbook — Bombay, Poonah, 

Beejapoor, Rolapoor, Goa, Tubulpoor, 
Indore, Snrat, Baroda, Ahmedabad, 
Somnauth, Kurrachee, ftc. Map and 
Plans. Post 8vo, 15s. 

Handbook — Madras, Trichino- 

polt, Madura, Tlnnevelly, Tnticorin, 
Bsjigalore, Mysore, the Nilgiiis, Wynaad. 
Ootacamund, CaUcut, Hyderabad. 
Ajanta, Elurm Caves, sc. Mapa and 
Plans. Post8TO, iss. 

Handbook — Bengal, Calcutta, 

Orissa, British Burmah, Rangoon^Moul- 
mein, Mandalay, Darjiling, Dacca, 
Patna, Gaya, Benares, N.-W. Provinces, 
AlUhabad, Cawnpore. Luduiov, Agra, 
GwaUor, Naini, TtX, Delhi, Khatmandu, 
&C Miq» and Plans. Post 8vo, aos. 

Handbook — HolyLand; Syria, 

Palestine, Sinai, Edom and the Sjnian 
Deserts, Jerusalem, Petra, Damascus, 
and Palmyra. Maps and Plans. Post 
8vo, 



Travelling Map of Palestine^ 

Moutited and in a Case. lav 
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Handbook — London as it is. 

Map and Plans. x6mo, 3s. 6<1. 

Handbook — Environs of Lon- 
don, within ao miles round of the Metro- 
polis, a vols. Post 8vo, ais. 

Handbook — England & Wales. 

Condensed in one Volume. Fonning 
a Ounpanion to Bradsbaw's Railway 
Table». Map. Post 8vo^ 19s. 

Handbook — Eastem Coiinties ; 

Chefansford, Harwich, Colchester, Mal- 
doB, Cambndee, Ely, Newmarket, Bury, 
Ipswich, Woodbridge, Felixstowe, Lowe- 
stofLNorwich, Yarmouth, Cromer. Map 
and Plans. Post 8vo, xas. 

Handbook — Kent ; Canter- 

bury, Dover, Ramsgate, Rochester, 
Chatham. Map and Pbuu. Post 8vo, 
7S.6d. 

Handbook — Sussex; Brighton, 

Eastboume, Chichester, Hastings* 
Lewes, Anindel, etc. Map. Post 8vo, 6s. 

Handbook — Surrey and Hants ; 

Kingston, Croydon, Reigate, Guild- 
ford, Dorking, Bozhill, Winchester, 
Southampton, New Forest, Portsmouth, 
Isle of Wight Mapa and Plans. Post 
8vo, los. 

Handbook — Berks, Bucks, and 

Ozon : Windsor, Eton, Reading, Ayles- 
bury: Henley, Oxford, Blenheim, and 
the Thames. Map and Plans. Post 8vo, 

Handbook — ^Wilts, Dorset, and 

SomerMt : Salisbury, Stonehenge, Chip- 
penham, Weymouth, Sherborae, Wells, 
Bath, Bristol, eta Mapi Post 8vo, xas. 

Handbook — Devon ; Exeter, 

Ilfracombe, LJnton, Sidmouth, Dawlish, 
TeignmouUi, Plymouth, Devonport, 
Torquay. Maps and Plans. Post 8vo, 
7S.6d. 

Handbook — Cornwall; Laun- 

ceston, Pensance, Falmouth, The Li- 
sard, Landes End. Maps. Post 8vo, 6s. 

Handbook — Gloucester, Here- 

ford, and Worcester : Cirencester, Chelt- 
enham^ Stroud, Tewkesbury, Leominster, 
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Crown 8vo, sxs. 

The Student's Edition of the 

Speaker's Cummentary on the Bible. 
Edited by John M. Fullbk, M.A. 
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The Synoptic Gospels, — The 

Death of Christ,— The Worth of Life,— 
Design in Nature, and other Essays. 
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By W. C Caktwright. 8vo, 9s. 

Rome and the Newest Fashions 

in Religion. By the Right Hoo. W. E. 
Glaostonb. Containing The Vatican 
Decree»—Vaticanism— Speeches of Pius 
IX. 8vo, 7a. 6d. 

Eight Months at Rome, during 

the Vatican CouncU, with a Daily Ac- 
count of the Proceedings. By Pomponio 
Lbto. 8vo, X9S. 

Worship in the Church of 
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Chables Dabwin. Post 8vo, t4S. 



The Movements and Habits 

ofCHmbing Plant«. By Chas. Dabwin. 
Post 8vo, 6s. 

The Different forms of Flowers 

on Plants of the same Species. By 
Chables Dabwin. Woodcuts. Crown 
8vo, xos. 6d. 

The Power of Movement in 

Planta. By Charles Darwin, assisted 
by Francis Darwin. Woodcuts. 
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used in England, Scotland, and Ireland. 
By WiLrRBD J. CRiris. 70s. Illus- 
trations. Medium 8vo, x6s. 

Old French Plate : Furnishing 

Tables of the Paris Date Letters. and 
Facsimiles of other marks. By W. J. 
Cripps. With Illustration^^. 8vo, 
8s. 6d. 



Cyprus; its Ancient Citiesy 

Tombs, and Temples. A Nanative of 
Researches and Excavatioos dariog Ten 
Years' Residence in that Island. By 
Louis P. Dl Cbsnola. 400 lUastra- 
tions. Medium 8vo, 50s. 

A History of Greek Sculpture, 

from the E a r liest Times down tothe age 
of Pheidias. By A. S. Mubrav. Widi 
lUustrations. Koyal 8vo. sis. 

Ancient Mycenae; Discoveries 

and Researches on the Sites of Mycenae 
and Tiryns. By Dr. Scmukmabn. 
With Prebce by the Right Hob. W. E. 
G1.ADST0NB. 500 lUustrations. Medium 
8vo, 50s. 

Ilios; a Complete History of 

the Qty and Conntry of the Ttojans. 
including all Reoent Discovenes and 
Researches BUkde on the Site of Troy and 
the Troad in 1871-3 and 1878-9. With 
an Autobtography of the Autaor. By 
Dr. Schliemann. With neariy aooo 
lUustrations. Imperial 8vo, 50s. 

The Funeral Tent of an 

Egyptian Queen (contemporary with 
Solomon), lately discovered neariy per- 
fect at Thebes. Printed in facumOe. 
With Translations and Explanatory 
Notices. With Accounts of the Latest 
Discoveries at Thebot, Mekloaa), 
Dashoor^ Sakkaiah. &c, and numeroas 
lUustrations of Impottant Htstoricsl 
Monuments. iBy Villiers Stuart d 
Dromana, M.P. With 30 Plates. Royal 
8vo, 18s. 
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Nile Gleanings : the Ethno- 

logy, History, and Art of Ancient Egypt, 
as Kevealed by Paintings and Bas-Ke- 
Hefs. With Descripttons of Nubia and 
its Great Rock Temples to the Second 
CataracL By Villiers Stuart. With 
50 Coloured Plates. Royal 8vo, jts. 6d. 

The Cities and Cemeteries of 

Etmria. By Georcb Dennis. 300 
lUustrations. a vols. medium 8vo, 43s. 

History of Painting in North 

Italy, X4th to x6th Century. Venice, 
Padua,Vicen2a, Verona, Ferrara, Milan, 
Friuli, Breschia. By Crowb and Ca- 
VALCASBLLB. Illustrations. 3 vols. 
8vo, 4as. 

Raphael : His Life and Works, 

with Particular Reference to Recently 
Discovered Records, and an Exhaustive 
Study of Extant Drawings and Pictures. 
By J. A. Crowb, and G. B. Caval- 

CASBLLB. Vol. I. 8V0, I5S. 

Titian : his Life and Times. 

By Crowb and Cavalcasbllb. Illus- 
trations. 3 vols. 8V0, 3IS. 

Handbook to the Italian 

Schools of Painting : Based on the work 
of Kugler. Revisedby Lady Eastlake. 
140 1 Uuscrations. a vols. crown 8vo, 30s. 

Handbook to the German, 

Dutch, and Flemish Schools of Painting. 
Based on the work of Kugler. Revised 
by J. A. Crowb. 60 Illustrations. 3 
vols. post 8vo, 34s. 

Lives of the Italian Painters ; 

and the Progress of Painting in Italy. 
Cimabue to Bassano. By Mn. Jameson. 
Illustrations. Post 8vo, xas. 

Lives of the Early Flemish 

Painters, with Notices of their Works. 
By Crowb and Cavalcasbllb. Illus- 
trations. Post 8vo, 78. 6d. : or laige 
paper, 8vo, 153. 

Albert Dürer ; a History of his 

Life and Works. By Moriz Thausing, 
Vienna. Edited by F. A. Eaton, See- 
retary of the Ro^ Academy. With 
Portrait and Illustrations. 3 vols. Med. 
Svo, 43s. 

The Cicerone; or, Art Guide 

to Painting in Italy. By Dr. Burck- 
HARDT. Post Svo, 6s. 

History of Architecture in all 

Countribs, from the Earliest Times to 
the Present Day. By Jambs Fergus- 
SON. With x6oo Illustrations. 4 vols. 
Medium 8vo. 
I. & II. Ancient and MttdisvaL 638. 

III. Indian and Eastem. 43s. 

IV. Modem. 3x8. 6d. 

Rüde Stone Monuments in all 

CouNTRiBs: their Age and Uses. 
By James Fbrgusson. Illustrations. 
Medium 8vo, 34s. 



The Temples of the Jews and 

other Buildings in the Haram Area at 
Jerusalem. By James Fekgussom. 
Illustrations. 4to, 43s. 

The Parthenon. An Essay on 

the Mode in which I Jght was introduced 
tnto Greek and Roman Temples. By 
James Ferguson. 4ta 

Leaves from My Sketch-Book, 

By E. W. CooKE, R.A. 50 Plates. 
With Descriptive Text. 3 vols. Small 
folio, 3XS. 6d. each. ist Sbries— Paris, 
Arles, Monaco, Nuremberg, Switzer- 
land^ Rome, Egypt, etc. ^ Series — 
Venice, Naples, Pompeii, Poestum, the 
Nile, etc. 

The Holy Sepulchre and the 

Templeatjerussüem. ByjAS. Fbrgus- 
son. Woodcuts. 8vo, 7s. 6d. 

Life of Michel Angelo, 

Sculptor, Painter, and Architect, includ- 
ing unedited Documents in the Buonar- 
roti Archives, bv C. Heatk Wilson. 
With Index and Illustrations. 8vo, 158. 

A Descriptive Catalogue of the 

Etched Work of Rembrandt ; with Life 
and Introductions. By Chas. H. Mid- 
dlbton. Plates. Medium 8vo, 3zs. 6d. 

The Rise and Development of 

MedisBval Architecture. By Sir G. 
Gilbert Scott. 450 Illustrations. a 
vols. Medium Svo, 43s. 

Secular and Domestic Archi- 
tecture. By Sir G. Scott, R.A. Svo, 
98- 

The Gothic Architecture of 

Italy. By G. E. Strebt, R.A. Il- 
lustrations. Royal 8vo, 36s. 

The Gothic Architecture of 

Spain. By G. E. Strebt, R.A. Illus- 
trations. Royal 8vo, 305. 

CoUections Towards the His- 
tory and Antiquities of the County of 
Hereford. In conlinuation of Duncumb's 
History. By W. H. Cooks, Q.C. With 
Map and zz Illustrations. 4to, 53s. 6d. 

Notes on the Churches of Kent 

By Sir Stephen Glynnb. With a Pre- 
face by W. H. Gladstonb. Illustra- 
tions. 8V0, I3S. 

Handbooks to English Cathe- 

drals. Sup. 14. 

Purity in Musical Art. By 

A. F. J. Thibaut. Wtth Memoir by 
W. H. Gladstonb. Post Svo, 7s. 6d. 

Handbook for Young Painters. 

By C R. Lbslib. lUustralions. Post 
8vo, 7s. 6d. 

Life and Times of Sir Joshua 

Reynolds, with notices of his Contempo- 
ranes. By C. R. Lbslib and Tom 
Taylor. Portraits. 3 vols. 8vo, 43s. 
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Lectures on Architecture. De- 

Uvered before the Royal Academj. Bt 
EowAiio M. Barry, K. A. Edited with 



Memoir by Canon Barry. 
Illustncioaa. 8yo, i6a. 



Portfaitand 



Mexico To-Day: A Country 

wich a Grau Future. With a Glance at 
the Prehiatoric Remains and Antiqaitiet 
of the Mootenunas. By T. U. Brocklb- 
HURST. With Coknired Plates and 
Woodcuts. Medium 8vo. 

School Architecture. Practical 

lafonnation on the Planniag, DesigntQK, 
Building, and Foniiahing of SchooU 
houaes, etc. B^ E. R. Robsom. IUm- 
timdooa. Medium 8yo, iSi. 



Contributions to the Litaature 

or THB PiNB Am. Bjr Sir C Locs 
Eastlakb, R.A. IVith « Memoir by 
Lady Eastlakb. a vola. Svo» %^ 

The Choice of a Dwelüng ; a 

Practical Handbook oT naefnl laronBatioa 
on all points connected wiük a House. 
Plana. Poet Svo, ys. 6(L 

Life of Sir Charles Barry, RA^ 

ArchitecL By Canon Bajkkt. lOn* 
Crations. Medium 8vo» x^^ 

London : its History — Anti- 

quarian and Modern. A^|>habetkafly 
arranged. By Pbtbr Cummimciiam. 
A new and rerived editton by Jamcs 
Tmormb. 3 vok. 8to. [Im Ar Prwtt. 
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PHILOSOPHY, LAW, AND POLITIOS. 



The Rise and Growth of the 

Law of Nation«, as Established by 
Geoeial Uiage and by Treaties, firom the 
Earliest Time to the Treaty of UtrechL 
By John Hosack, of the Middle Temple. 

Svo, 13t. 

The Eastem Question. By 

Visoount Stratford ob RBocLirpB, 
Being a Selection from bis Reoent 
WriungB. With a Preface by Dean 
STANunr. Poet Svo, gSi 

Letters on the Politics of 

Switaeriand, peoding the outbreak of 
the Civil War in 1847. By Gborgb 
Grotb. Svo, 6e. 

Constitutional Progress. A 

Series of Lectures. By Montagub 
BuRROws. Pott Svo, 5s. 

Constitution and Practice of 

Courta-MartiaL By Capt Simmons. 
Svo, 15«. 

Administration of Justice under 

Military and Martial Law, as appli- 
cable to the Army, Navy, Marine, and 
Auxiliary Forces. By C M. Clodb. 
Svo, las. 

Student's Blackstone. A Sys- 

teroatic Abridgment of the entire Com- 
mentaries. By R. Malcolm Kbrr. 
Post Svo, 7s. 6d. 

The Engiish Constitution; its 

Rtse, Growth, and Present Sute. By 
David Rowland. Post Svo, ics. 6d. 

Laws of Nature the Foundation 

of Morals. By David Rowland. Post 
Svo, 6s. 

A Handbook to the Political 

Questions of the day, with the Argu- 
mente on Either Side. By Svdnby C 
BuxTON. Svo, 6s. 



A Manual of Moral Fhi]o- 

•ophy. With OuotatioiMS and Refer- 



ences. By Wiluam FLjutxMC Pbst 
Svo, 7s. 6d 

Gleanings of Past Years, 1843- 

78. By the Risht Hon. W. E. Glad- 
•TONB, M.P. Small Svo, 



6d. each. 

Speeches and Addresses on 

Political, Literary, and Social SuUe«^ 
Deliverad in the Home of Ijokc^ in 
Canada, and elsewhere. By the Rjght 
Hon. the Earl or Duftbrin. %ro, 

Philosophy of the Moral Feel- 

iNcs. B^ John Abbrcbombik. Fcap. 

Svo, SS. od. 

The Intellectual Powers, and 

the Investigation of Tnith. By Jomi 
Abbrcrombib. Fcap. Svo, 3s. 6d. 

Hortensius ; an Historical 

Essay on the Office and Duties of an 
Advocate. By William Fobstth. Ohi»» 
trations. Svo, 7^ 6d. 

Lectures on General Jurisprti- 

dence ; cur, the Philosophy of Positive 
Law. By John Austin. Edited by 

ROBBBT CaMPBRLL. 8 Vols. SvO, JSS. 

Student's Edition of Austin's 

Lectures on Jurisprudenz Compiled 
from the Uuver woric By Robbrt 

CaMPBBLL. Post Svo, ISS. 

An Analysis of Austin's Juris- 

prudence for the Use of Students. By 
Gordon Campbbll. Post Svo, 6s. 

England and Russia in the East 

A Series of Pspcn on the Political snd 
Geomphical Conditi<m of Central Asia. 
By Sir H. Rawlimson. Ma^ Svo, 
las. 

Asiatic Studies — Religious and 

Social. By Sir Alfrbd C Lyall, 
K.CB. Svo, xas. 



in Philosophy, Law, and Politics. 



21 



Ancient Law: its Connection 



with the Early Histoiy of Society, and 
Hbnkv S. Mains. Svo, las. 



its Relation to Modem Ideas. By Sir 



Village Communities in the 

East and West. By Sir Hbnry S. 
Mains. 8vo, las. 

The Early History of Institu- 
tions. By Sir Hbnry Mains. 6vo, zas. 

Dissertations on Early Law and 

Custom : Being a Selection from Oxford 
Lectures. By Sir Henky Mains. 8vo. 

Local Taxation of Great Britain 

and Ireland. By R. H. I. Palcsavb. 
8vo, 5S. 

Plato and other Companions 

of Socrates. By Gbokgb Okotb. 3 
Yols. 8vOy 458. 

Artistotle. By George Grote. 

Second Edition. WithAdditions. 8vo,x8s. 

Minor Works of George Grote. 

With Critical Remarlcs on his Intellect- 
ual Character, Writmgs, and Speeches. 
By Albx. Bain. Portrait. 8vo, 14s. 

The Bengal Famine. How it 

will be Met, and how to Prevent Future 
Famines. By Sir Bartlb Fkbks. Mi^m. 
Crown 8vo, 5s. 

India in 1880. By Sir R. 

TSMPLB. 8vo, x68. 

Men and Events of my Time 

in India. By Sir Richard Templb, 
Bart. 8vo, x6s. 

Results of Indian Missions. 

By Sir Bartlb Frbrb. Small 8vo, as. 6d. 

Eastem Africa viewed as a 

Field for Mission Labour. By Sir 
Bartlb Frbrb. Crown 8vo, 5s. 

The Lex Salica; The Ten 

Texts, With the Glosses and the Lex 
Emendata. Synoptically Edited by J. 
H. HsssBLS. With Notes on the 
Frankish Words in the Lex Salica by 
Professor Kbrn. 4to, 4as. 



Researches into the Early 

History of Mankind, and the Develop- 
ment of Civilisation. By £. B. Tylor. 
6vo, xas. 

Primitive Culture : Researches 

into the Development of Mythology» 
Philosophy, Religion, Art, and Custom. 
By E. B. Tylor. 9 vols. 8vo, 24». 

Ricardo's Political Works. 

With a Biographical Sketch. By J. R. 
M'Culloch. 8vo, x6s. 

The Moral Philosophy of Aris- 

totle. Consisting of a Translation of the 
Nicomachean Ethics, and of the Para- 

girase attributed to Andronictis of 
hodes; with Introductory Analysis of 
each Book. By the late Waltbr M. 
Hatch, M.A. 8vo, r8s. 

History of British Commerce, 

and of the Economic Progress of the 
Nation, 1763-X878. By Lbonb Lbvi. 
8vo, x8s. 

Ideas of the Day on Policy. 

By Charlbs Buxton. 8vo, 6s. 

Judgments of the Privy Council, 

with an Historical Account of the Appel- 



late Jurisdiction in the Church of Eng- 
land. By G. C Brodrick and W. H. 
Frbmantls. 8vo, zos. 6d. ' 

A Little Light on the Cretan 

Question. By A. F. Yulb. Post 8vo^ 
as. 6d. 

History of the English Poor 

Laws. By SirG. Nicholls. 9 vols. 8vo. 

Method in Almsgiving. A 

Handbook for Helpers. By M. W. 
MoGGRiDGS, Hon. Secretary of the St. 
James's and Sobo Charitv Organisation 
Society. Post 8vo, 3s. 6cl. 

Consolation in Travel; or, the 

Last Days of a Philosopher. By Sir 
Humphry Davy. Wooidcuts. Fcap. 
8vo, 3s. 6d. 



GENERAL LITERATURE AND PHILOLOQY. 



The Quarterly Review. 8vo, 6s. 
A Practical and Conversational 




Generally. By Gborgb F. Chambers. 
Small 8vo. 

Recreations and Studies of a 

Country Clergyman of the Last Century, 
being Selections from the Correspond- 
ence of Thomas Twining, M.A-, Somc- 
tirae Fellow of Sidney Sussex College, 
Crown Svo, 9s. 



The Talmud and other Literary 

Remains of Emanubl Dbutsch. With 
a Memoir. 8vo, xas. 

Letters, Lectures, and Reviews, 

including the Phrontisterion, or Oxford 
in the X9th Century. By Dean Mamsbl. 
8vo, tas. 

The Novels and Novelists of 

the i8th Century ; in Illustration of the 
Manners and Morals of the Age. By 
Wm. Forsvth. Post 8vo, los. 6d. 
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Principles of Greek Etymology. 

By Professor Cumus. TnuuUted 
b^ A. S. WiLKiNS, M.A.» and E. B. 
England, M.A. a voU. 8vo, 15». each. 

The Greek Verb. Its Struc- 

ture and Development By Professor 
CuKTius. TransJated by A. S. Wilxins 
and E. B. England. 8vo, 18s. 

Miscellanies. By Earl Stan- 

MOPS. 8 TOIS. pOSt 8tO, 13«. 

Historical Essays. By Earl 

Stanhopb. Post 8vo, 3«. 6d. 

French Retreat from Moscow, 

and other Essays. By the late Earl 
Stanhopb. Post 8vo, 7s. 6d. 

The Papers of a Critic Se- 

lected from the Writings of the late 
C. W. DiLKB. a vols. 8voy a4S. 

Gleknings of Fast Years. I. 

The Throne, Prince Consort, Cabinet. 
and Constitution. II. Penonal and 
Literary. III. Historical and Specula- 
tive. IV. Foieign. V. and VI. Ec- 
desiastical. VlL Miscellaneoua. By 
the Rvht Hon. W. E. Gladstonb, 
M.P. Small 8va as. 6d. each. 

Lavengro : the Scholar — the 

Gipsy— and the Priest. By George 
BoKKOw. Post 8vo, 5s. 

The Romany Rye : a Sequel 

to 'Lavengro.' By George Borkow. 
Post 8vo, 5«. 

Wild Wales : its People, Lan- 

guage, and Scenery. By George Bor- 
Row. Post 8vo, 5». 

Romano Lavo-Lil ; Word-Book 

of the Romany, or English Gypsy Lan- 

Sjage ; with an Account cif certain 
ypsyries. By George Borrow. Post 
8vo, tos. 6d. 

Field Paths and Green Lanes : 

Country Walles, chiefly in Surrey and 
Sussex. By L. J. Jennings. wood> 
cuts. Post 8vo, los. 6d. 

Rambles among the Hills ; or 

Walles in the Peak of Derbvshire and in 
the South Downs. By L. J. Jennincs. 
lUustnUions. Post 8vo, xas. 

Old Deccan Days : Hindoo 

Fairy Legends current in Southern 
India. Coliected by Mary Frerb. With 
Introduction by Sir Bartle Frerb. 
lUustrations. Fost 8vo, 7s. 6d. 

Livonian Tales. By a Lady. 

Post 8vo» as. 

The Amber-Witch : a Trial for 

Witchcraft. Translated by Lady Dupp 
Gordon. Post 8vo, as. 

The Handwriting of Junius. 

Professionally investtgated by C. Ch abot. 
Edited by the Hon. Edward Twislbton. 
With Facsimiles. 410, 63s. 



The Literary History of Europc. 

By Henry Hallam. Library edhioa. 
3 vols. 8vo» 368. : or Cabiner cditüm, 4 
voU. post 8vo, i^ 

English Studies : Essays by the 

late Rev. J. S. Brewsr. Svo» z4&> 

Stokers and Pokers, ot the 

London and North- Western Kailway. 
By Sir F. Head. Post 8vo, as. 

Specimens of the Table-Talk 

of Samuel Taylor Colbxiock. Por- 
traiL Fcap. 8vo, 3s. 6d. 

The Remains in Prose aiid 

Vene of Arthur Hallam. With Menoir. 
Portrait Fcap. 8vo, 3s. 6d. 

Self-Help. With lUustrations 

of Conduct and Perseverance. By 
Dr. Smiles. Snall 8vo, 6a. 

Character. A Book of Noble 

Characteristics. By Dr. Smiles. Snall 
8vo, 6a. 

Thrift A Book of Domestic 

CounseL By Dr. Smiles. Post 8vo, 6s. 

Duty, with lUustrations of 

Courage, Patience, and Enduranoe. By 
Dr. S. Smiles. Post 8vo, 6s. 

Mottoes for Monuments; or, 

Epitaphs selected for General Study and 
Application. By Mrs. Pallisek. II- 
lustrations. Crown 8vo, ys. 6d. 

Words of Human Wisdom. 

Coliected and Arranged bylE. S. With 
Preface by Canon Liddon. Fcapw 8vo, 
3s. 6d. 

iEsop's Fahles. A new Ver- 
sion. With Historical Prelace. By Rev. 
Thomas James. Woodcuts, by Ten- 
NIEL, Post 8vo, as. 6d. 

Letters from the Baltic By a 

Lady. Post 8vo, as. 

Literary Essays from the 

'Times.' By Samuel Pmilufs. Por- 
trait. 3 vols. fcap. 8v0y 7s. 

Rejected Addresses. By James 

and HoRACE Smith. Woodcuts. Post 
8vOt 3s. 6d. ; or fcap^ 8vo, is. 

Lispings from Low Latitudes ; 

or, the Journal of the Hon. Inipulsia. 
Gushington. Edited by Lord Duffbrin . 
Plates. 4to, ais. 

An English Grammar. Metho- 

dical, Analytical, and Historical. With 
a Treatise on the Orthographv, Prosody 
Inflections, and Syntax of tne English 
Tongue. By Professor Maetznbr. 
3 vols. 8vo, 36s. 
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The Prose and Poetical Works 

of Lord Byron. With Notes by 
Scott, Jeffkey, Wilson, GirroKD, 
Crabbb, Hbbbk, Lockhart, etc., and 
Notices of his Life. By Thomas Moorb. 
lUustrations. 9 vob. royal 8vo, xss. 

Poetical Works of Lord Byron. 

Library Edition. Portrait. 6 Yok. 8vo, 
45«. 

Poetical Works of Lord Byron. 

Cabinet Edition. Plates. 10 voU. fcap. 
8vo, 30a. 

Poetical Works of Lord B)rron. 

Pocket Edition. 8 voU. bound and in a 
case. zSmo, axs. 

Poetical Works of Lord B)rron. 

Populär Edition. Plates. Royal 8vo, 
7S.6d. 

Poetical Works of Lord Byron. 

Peari Edition. Post 8vo, as. 6d. 

Childe Harold. By Lord Byron. 

80 Engraviags. Crown 6vo, Z3S. 

Childe Harold. ByLord B)rron. 

3S. 6d., xs., and 6d. each. 

Tales and Poems. By Lord 

Byron. 24010, as. 6d. 

Miscellanies. By Lord Byron. 

avols. «4010, 5s. 

Dramas. By Lord Byron. 

3 vols. 94010, 5S. 

Don Juan and Beppo. By 

Lord Byron, s vols. 94010, ^ 

Beauties of B3rron. Prose and 

Verse. , Portrait. Fcapu 8vo, 3s. 6d. 

Oliver Goldsmith's Works, edit- 

ed bv Pbtbr CuNNiifGHAM. Vignettes. 

4 YOU. 8yO, 308. 

Agamemnon. Translated from 

iGschylus. By the Eail of Carnarvon. 
Small 8vo, 6s. 

Argo; or, the Quest of the 

Golden Fleece, a Metrical Tale in ten 
books. By the Earl of Crawfobd and 
Balcarrbs. 8vo, zos. 6d. 

The Vaux-de-Vire of Maistre 

Jean !e Houx, Advocate of Vire. Trans- 
lated by J. P. Muirhbad. lUnstrations. 
8vo« szs. 



Life and Poetical Works of 

George Crabbe. Plates, royal 8vo, 7s. 

Life and Works of Alexander 

Pope. Edited by Rer. W. Elwik 
and W. J. Courthopb. Portraits. Vols. 
z, 9, 3, 4, 6, 7, 6. 8vo, xos. 6d. each. 

Iliad of Homer. Translated 

into English blank verse. By the Eari 
of Dbrby. Portrait. 9 vols. post 8vo, xos. 

The Odyssey of Homer. 

Rendered into English Verse. By 
General Schon bbrg, CB. a Vols. 
8vo, X9S. each. 

Poetical Works of Bishop 

Heber. Portrait. Fcap. Svo» 3s. 6d. 

Hymns adapted to the Church 

Service. By Bishop Hbbbr. x6mo, xs. 6d. 

The Sonnet; its Origin, Stru.c- 

ture, and Place in Poetry. With Trans- 
lations from Dante and Petrarch. By 
Charlbs Tomunson. Post 8vo, 9s. 

The Fall of Jerusalem. By 

Dean Milman. Fcap. 6vo, is. 

Horace. By Dean Milman. 

Illustrated with xoo Woodcuts. Posl 
8vo, TS. 6d. 

Ancient Spanish Ballads. 

Historical and Romantic Translated 
by J. G. Lockhart. Woodcuts. Crown 
8vo, 5s. 

Remains in Prose and Verse of 

Arthur HalUm. MTith Memoir. Por- 
trait. Fcap. 8vo, 3s. 6d. 

Rejected Addresses- By James 

and Horacb Smith. With Biographical 
Notices. Portraits. Post Svo, 3». 6a. ; or 
fcap. Svo, xs. 

An Essay on English Poetry. 

With Short livesof the British Poets. By 
Thomas Campbbll. Post Svo, 3s. 6d. 

Poems and Frajgments of Ca- 

tullus. Trax»Iated in the Metres of the 
Original By Robinson Ellis. x6mo,5s. 

Poetical Works of Lord 

Houghton. New Edition. 9 vols. fcap. 

Svo, X9S. 

Gongora's Poetical Works. 

With an Historical Essay on the Age of 
Phflip in. and IV. of Spain. Bv Arch- 
deacon Churton. Portrait 9 vols. small 

Svo, X3S. 

Poetical Remains of the late 

Archdeacon Churton. Post Svo, ss. 6d. 
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NAVAL AND MILITARY WORKS. 



Araiy List (Published by 

Authority.) With an Alplubetical Index. 
Moothly. i6mo, as. 

The Ofiicial Army List With 

an Index. 8yo»x5S. Published Qoarteriy. 

Navy List (Published by 

Authority.) Quarteriy, x6mo, js. 
Moothly» IS. 6d. 

Nautical Almanack« (Pub- 
lished by Authority.) 8vo, ss. 6d. 

Hart's Army List (Published 

Quarteriy and Annually.) 8va 

Admiralty Publications, issued 

\)y directjon of the Lords Conunissioners 
Ol the Admiralty. 

Admiralty Manual of Scientific 

£n<iuirv, for the use of Traveller!. 
Edited Dy Sir J. Hbrschbl and Robert 
Main. Woodcuts. Post 8vo, 3s. 6d. 

A Dictionary of Naval and 

Military Technical Terms. Engltsh- 
French, French-English. By Colonel 
BuKM. Crown 8vo, 15s. 

Our Ironciad Ships : their 

Qualities, Performances, and Cost, bclud- 
ing Chapters on Turret Ships, Ironciad 
Rams, etc By E. J. Rbbd, CB. IUus- 
trations. 8vo, xas. 

Manual of Naval Architecture 

for Officers of the Royal Nary, Mercan- 
tile Marine, Yachtsmen, Shipowners, and 
Shipbuilder». By W. H. Whitb. 
Second Edition, revised. With 150 
Woodcuts. 8vo, 34s. 

Hydro^aphical Surve)ring. A 

Descnption of the Means and Methods 
Employed in Constructing Marine 
CharU. By Capt W. J. L. Whartom, 
R. N. With Illustrations. 8vo. zss. 

Modem Warfare as Influenced 

by Modem Artillery. By Col. P. L. 
Macdougall. Plans. Post 8vo, xas. 

Naval Gunnery ; for the Use 

of Officers and the Training of Seaman 
Gunnersw By Sir Howard Douplas. 
8vo, ais. 

The Royal Engineer and the 

Royal Establishment! at Woolwich and 
Chatham. By Sir Francis B. Hbad. 
Illustrations. 8vo, x»s. 



The Principles and Practice of 

Modern Artülery, indiadin^ AitiBery 
Material, Gunnery, and Qiyani<atinn and 
Uae of Artillery in WaHare. By lieuL- 
CoL C. H. OwBN. lUustntioiis. »rac 



X5S. 

The Administration of Justice 

under Military axid Martial Law, ss 
applicable to the Army, Nayv, Marine, 
and Auxiliary Forces. ByCM-CuMML 
8yo, las. 

History of the Administration 

and Government of the British Army finn 
the Revolution ofi68& ByCM.CuyDi. 
8 vols. 8to, axs. each. 

Constitution and Practice of 

Courts-Martial, with a Summary of die 
Law of Evidence, and some Noüoe of ib« 
Criminal Law of England with refereace 
to the Trial of Civil Offencea. By Capt 
T. F. SiMMONS, R.A. 8vo, xss. 

History of the Royal Artil- 
lery. Compiled from the Origmal Rc- 
cords. By Migor Francis Duiccan, 
R.A. s vols. 8vo, xSs. 

The English in Spain. The 

True Story of the War of the Suocession 
in i834-i84a By Major Fraxos 
DuNCAN, R.A. Illustrations. 8vo, x^ 

WelHngton's Supplementary 

Despatches and Cone sp ondence. "E/äil^ 
by bis SoN. 15 vols. 8vo, aos. each. Aa 
index. 8vo, 



Wellington's Civil and Politica/ 

Correspondence, X8X9-Z83X. 8 vols. 8va 
each. 



The Light Cavaby Brigade in 

the Crimea : ExtracU from Letters and 
Journals during the Crimean War. Bv 
General Lord Grorcb Paget. Witn 
Map. Crown 8vo, xos. 6d. 

Lives of the Warriors of the 

Seventeenth Century. By Gen. Sör 
Edward Cust. 4 vols. post 8vo. 
Thb Civil Wars of Francb and Eng- 
1.AN0. X61Z-75. a vols. x6s. CoM- 

MANDBRS OP FlBBTS AND ArMIBS, xfi^S* 

X704. a vols. x8s. 

Annals of the Wars of the 

x8th and xgth Centuries, X7oo-x8xS; Com- 
piled from the most Authentic Historie» 
of the Period. By Gen. Sir E. Cust. 
Maps. 9 voU. fcap. 8vo, 5s. each. 

Deeds of Naval Daring ; or, 

Anecdotes of the British Navy. By 
Edward Gifpard. Fcap. 8vo, 3s. 6d. 



in Domestic Economy, etc. 
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RURAL AND DOMESTIC ECONOMY, ETC. 



A Populär Account of the In- 

troductioa of Peruvian Bark fnm. South 
America into British India and Ceyloo, 
and of the Progress of iu Cultivation. 
Bv Clbmbnts R. Markham. With 
Maps and Woodcnts. Post 8vo, Z4S. 

Plain Instructions In Gardening ; 

with a Calendar of (hierations and Di- 
rections for every Month. By Mrs. 
LouooN. WoodcuU. Fcap. 8vo, 3s. 6d. 

A Geographica! Handbook of 

Fbrns. By K. M. Lybll. Post 8vo, 
78. 6d. 

Alpine Flowers for English 

Gakdrns. How thcy may be groMm in 
all parts of the British Islands. By W. 
Robinson« Illustradons. Crown 8vo, 
7S. 6d. 

The Illustrated Wild Garden ; 

or, Cur Groves and Gardcns made 
Beaotiful by the Naturalisation of Hardy 
Exotic Plauts. By W. Robinson. With 
90 Woodcuts. 8vo, xos. 6d. 

Sub-Tropical Garden ; or, 

Beautv of.Form in the Flower Garden, 
with Illustrations of all the &>er Plauts 
ttsed for this punxMe. By W. Robinson. 
Illustrations. Small Svo, 5s. 



Modem Domestic Cookery, 

Founded on Prindples of Economy and 
Practice, and adapted for private families. 
By a Ladv. Fcap. 8vo, 5s. 

Thrift : a Book of Domestic 

CounseL By Samuel Smilrs. Small 
Svo, 6s. 

Duty: With Illustrations o^ 

Courage, Patience, and Endurance. By 
IS AM URL Smilrs. Small Svo, ds. 

Royal Agricultural Journal 

(published half-jreariyX 8to. 

Bees and Flowers. By Rev. 

Thomas James. Fcap. Svo, xs. each. 

Music and Dress. By a Lady. 

Fcap. 8vo, xs. 

Choice of a Dwelling ; a 

Practical Handbook of Useful Informa- 
tion on all Points connected with Hiring, 
Buying, or Building a House. Plaiu. 
Post Svo, TS. 6d. 

Household Surgery ; or Hints 

for Emergendes. By John F. South. 
Woodcuts. Fcap. 8vo, 3s. 6d. 

Methods in Almsgiving. A 

Handbook for Helpers. By M. W. 
MoGGRiDGB, of the Qurity Organisation 
Society. Post Svo, 3s. 6d. 



FIELD SPORTS. 



Dog-breaking ; the most £x- 

pedttious, Certain, and Easy Method. 
By General Hutchinson. Woodcuts. 
Svo, 78. 6d. 

*,* A Summary of the Ruies, for Game- 
keepers, &C IS. 

My Boyhood : a Story of 

Country Life and Sport for Boys. By 
H. C. Bakkley. Civil Engineer. With 
Illustrations. Post Svo, 6s. 

Wild Sports and Natural His- 

tory of the Highlands. B3r Charles 
St. John. New and Beautifully Illus- 
trated Edition. Czown Svo. xss. ; or 
cheap ed., post Svo, 3s. 6d. 

The Chase— The Turf— and 

the Road. By Nimrod. Illustrations. 
Crown Svo, 5s. ; or colouredplates, 7s. 6d. 

Salmonia ; or Days of Fly-Fish- 

ing. By Sir Humphry Davy. Wood- 
cuts. Fcap. Svo, 3s. 6d. 



Horse-Shoeing; as it is, and 

as it should be. By William Douguis. 
Plates. Post Svo, 7s. 6d. 

Five Years* Adventures in the 

far Interior of South Africa with the 
Wild Beasts and WUd Tribes of the 
Forests. By R. Gordon Cumminc 
Woodcuts. Post SvOb 68. 

Sport and War. RecoUections 

of Fighting and Hunting in South Africa, 
from xS34-67, with an Account of the 
Duke or Edmbuxgh's Visit By General 
Sir John Bisset, CB. Illustrations. 
Crown Svo, Z4S. 

Western Barbary, its Wild 

Tribes and Savage Animals. By Sir 
John Drummond Hay. Post Svo, as. 

Sport in Abyssinia. By Earl 

of Mayo. Illustrations. Crown Svo, zss. 
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DR. WM. SMITH'S 
DICTIONARIES. 

A Dictionary of the Bible ; Its 

Antiquidefl, Biognmhy, Geography« and 
Natural Htitory. lUiistratioai. 3 vols. 
8vo, 105s. 

A Condse Bible Dictionary. 

For the use of Students and Families. 
Condensed firom the above. With Maps 
and 300 lUustrations. 8vo, aii. 

A Smaller Bible Dictionary. 

For Schools and Young Penons. 
Abridffed from the above. iVUh Maps 
and Woodcuts. Crown 8vo, 71. 6d. 

A Dictionary of Christian An- 

tiquitiei. The History, Institutions, and 
Anttquttiet of the Christian Church. 
With Illustiations. 9 toU. medium 8vo, 

A Dictionary of Christian Bio- 

graphy, Literature, Secti, and Doctxines. 
From Uie Time of the Apostles to the 
Ase of Charlemagne. Vola. I. IL and 
III. Medium 8vo, 311» 6d. each. 

A Dictionary of Greek and 

Rooian Antiquitiea. Compiitinc the 
Lawsj Institutians, Domestic l/sages, 
PaintmE^ Sculpture, Music» the Druia, 
etc. with soo lUustrations. Medium 
8vo, 98s. 

A Dictionary of Greek and 

Roman Bio^phy and MythologYi oon* 
tainins a History of the Aadent World» 
Civil, Literary» and EccIesiasticsL from 
the euliest times to the capture of Con- 
stantittople by the Turks. With 564 
Illustrations. 3 vois. medium 8vo, 84s. 

A Dictionary of Greek and 

Roman Geography, showiog the Re- 
searches of modern Scholan and Travel- 
lers, induding an account of Ae Political 
History of both Countries and Gties, as 
wen as of their Geography. With 530 
lUustrations. 9 vols. medium 8vo, 568. 

A Classical Dictionary of 
wlA?i^f!iSS*'^fi,rl^'"^^- 

Wien 750 wooocuts. evo^ xss. 

A Smaller Classical Dictionary. 

Abridged from the above. With 900 
Woodcuts. Crown 8vo, 7a. 6d. 

A Smaller Dictionary of Greek 

and Roman Antiquides. Abridged from 
the larger worlc With 900 \^K>dcuts. 
Crown 8vo, 7s. 6d. 



A Latin - English Dictionary. 

Based on the woilcs of ForceUini and 
Freund. With Tables of the Roman 
Calendar, Measnret, Weights, and 
Monies. Medium 8vo, axs. 

A Smaller Latin-English Dic- 
tionary. with Dictioiiary of Proner 
Names, and Tables of Roman Calendar, 
etc Abridged from the above. Square 
lamo, 78. 6d. 

An English-Latin Dictionary, 

Copious and Critical. Medium 8vo, axs. 

A Smaller English-Latin Die- 

tionary. Abridged from the above. 
Square x9mo, 7^ 6d. 

DR. WM. SMITH'S 
SMALLER HISTORIES. 

A Smaller Scripture History of 

the cid and New Testaments. Wood- 
cuts. x6mo, 3a. 6d. 

A Smaller Andent History of 

the East, from the Eailiest Times to the 
Conquest of Alexander the GreaL 
With 70 Woodcttts. x6mo, ^ 6d. 

A Smaller History of Greece, 

from the Earliest Times to the Roman 
Conauest. With Coloured Mapa aad 
74 Woodcttta. x6mo, 3s. 6d. 

A Smaller History of Rome, 

from the Eariiest Times to the Establish- 
ment of the Empire. With Coloured 
Map and Woodcuts. r6mo, 3a. (A. 

A Smaller Classical Mytholo^. 

With Translations from the Ancient 
Poets,andQuestionsontheWoik. With 
90 Woodcuts. x6mo» 3s. 6d. 

A Smaller Manual of Ancient 

Geography. 36 Woodcuts. x6mo,3S.6d. 

A Smaller Manual of Modem 

Geography. Physical and PolitkaL 
x6mo, 9S. 6d. 

A Smaller History of England, 

from the Eariiest Times to the year 
X868. With Coloured Maps and 68 
Woodcuts. x6mo, 38. 6d. 

A Smaller History of English 

Literature .* gjving a Sketch of the Lives 
of our Chief Writen. x6mo, 3s. 6d. 

Short Specimens of English 

Literature. Selected frtim the chief 
Authon, and arranged chronologioily. 
x6mo» 3a. 6d. 
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MURRAY'S 
STUDENTS MANUALS. 

A Series nfHiHorkal Class Books 
for advanced SeMars, Forming a 
eomfUu chain of History ßvm tke 
tarUat aga to modern times, 

Student's Old Testament His- 
tory. from the Creadon to the Retum 
of tne Jews from Captivity. With an 
Introducdon by Philip Smith. Map» 
and Woodcuts. Post 8vo, 78. 6d. 

Studenfs New Testament His- 
tory. With an Introduction connecting 
the History of the Old and New Testa- 
ments. By Philip Smith. Maps and 
Woodcuts. Post 8vo, 7s. 6d. 

StudenfsEcclesiastical History 

of the Christian Church, Part I.— From 
the Times of the Apostles to the füll 
Establishment of the lloly Roman Em- 
pire and the Papal Power. Part II.— 
The Middle Ages and the Reformation. 
By Philip Smith. Woodcuts. 2 vols. 
Post 8vo, 7s. 6d. each. 

Studenfs English Church His- 
tory. First Pbriod— From the Planting 
of the Church in firitain to the Accession 
of Henry VIII. Sbcon d Psrioo — From 
the Time of Henry VIII. to the Süendiig 
of Convocation in the x8th Century. By 
Canon Pbrry. a v. Post 8yo,^s. 6d. each. 

Studenfs Andent History of 

the East Egypt, Assyria, Babylonia, 
Media, Persia,Phaenicia.&c. By Philip 
Smith. Post 8vo, 7s. 6d. 

Studenfs Histoiy of Greece, 

from the Earliest Times to the Roman 
Conquest ; with the History of Literature 
and Art. By Dr. Wm. Smith. With 
coloured Maps and Woodcuts. Post 
8to, 7s. 6d. 

Student's History of Rome, 

from the Earliest Times to the EsUblish- 
ment of the Empire ; with the History of 
Literature and Art By Dean Liddbll. 
With coloured Map and Woodcuts. Post 
8vo» 7s. 6d. 

Student's History of the Decline 

and Fall of the Roman Empire. Bv 
Ed. Gibbon. Woodcuts. Po5t8vo,7S.6d. 

Student's History of Modem 

Europe. From the End of the Middle 
Ages to the Treaty of Berlin, 1878. Post 
8vo. [In Preparaticn. 

Student's Hume : a History of 

England from the Invasion of Julius 
C.«SAR to the Revolution in x688. New 
edition. Continued to the Treaty of 
' Berlin, 1878. By J. S. Brbwbr. With 
7 Coloured Maps and Woodcuts. Post 
8vo, 7s. 6d. 

Student's History of Europe 

during the Middlb Agbs. By Hbnry 
Hallam. Post 8vo^ 7s. 6d. . 



Student's History of England 

from the Acoession of Henry VII. to 
the Death of George II. By Hbnry 
Hallam. Post 8vo, 7s. 6d. 

Student's History of France, 

from the Earliest Times to the Establish- 
ment of the Second Empire, 1853. By 
Rev. W. H. Jbrvis. Woodcuts. Post 
8vo, 7s. 6d. 

Student's Ancient Geography. 

By Canon Bevan. Woodcuts. Post 
8vo, 7s. 6d. 

Student's Modem Geography. 

Mathematical, Ph]rsical, and Descriptive. 
By Canon Bbvan. Woodcuts. PostSvo, 
7S. 6d. 

Student's Geographjr of British 

India, Political and Physical. By GBa 
Smith, LL.D. Maps. Post 8vo. 7s. 6d. 

Student's Manud of the English 

Language. By Gborgb P. Marsh. 
Post 8vo, 7S. 6d. 

Student's Manual of English 

Literature. By T. B. Shaw. Post 8vo, 
7S. 6d. 

Student's Specimens of English 

Litbraturb. By T. B. Shaw. Post 
8vo, 7s. 6d. 

Student's Manual of Moral 

Philosophy. By William Fleming. 
Post 8vo, 7s. 6d. 

The Student's Manual of the 

Evidences of Christianity. By Professor 
Henry Wacb, D.D. Post 8vo. 

The Studenf s History of the 

Roman Emjnre, from the 'Establishment 

of the Empire to the Accession of Com- 

modus, A.D. xSo. Post 8vo. 

%* This Work will take ud the History at 

the point at which Dean Liddell leaves off, 

and carry it down to the period at which 

Gibbon begins. 

MARKHAM'S HISTORIES. 
A History of England, from 

the First Invasion by the Romans to 
x88a With Conversations at the end of 
each Chapter. By Mrs. Markham. 
Widi xoo WoodcutSk ramo, 3s. 6d. 

A History of France, from the 

Conquest of Gaul by Julius Ccsar to 
1878. With Conversations at the end 
of each Chapter. By Mrs. Markham. 
Woodcuts. lamo, 3s. 6d. 

A History of Germany, from 

the Invasion by Marius to x88o. On the 
Plan of Mrs. Markham. With 50 Wood* 
cuts. xamo, 3s. 6d. 

Little Arthur's History of Eng- 
land. By Lady Callcott. Continued 
down to the year 1878. With 36 Wood- 
cuts. i6mo, xs. 6d. 
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ENGLISH COURSE. 
A Primaiy History of Britain 

for Elementary Schook. Edited by 
Dr. Wm. Smith, zmo, m. 6d. 

A School Manual of English 

Grammar, with Copions Exerdsea» By 
Dr. Wm. Smitm and T. D. Hall. 
Post 8to, 3«. 6d. 

A Primaiy English Grammar 

for Etementary Schoola. With 134 Ezer* 
ctaes and Questions. By T. D. Hall. 
x6mo, la. 

A Manual of English Composi- 

üon. With Copious lUustrations and 
Practical Exerctses. By T. D. Hall. 
lamo, 3t. 6d. 

A School Manual of Modem 

Geography, Phyiical and Political. By 
John Richaroson. Pott 8vo, 5a. 

A Smaller Manual of Modem 

.. Geography, for Schools and Yoong Per- 
«Nis. x6mo, as. 6d. 

LATIN COURSE. 
The Young Beginner's First 

Latin Book ; Containing the Rudiments 
of Granunar, Easy Granunatical Ques- 
tions and Exerctses, with Vocabularies. 
Beins Introductory to Principia Latina, 
IHut I. lamo, as. 

The Young Beginner's Second 

Latin Book ; Containing an Easy Latin 
Reading Book^twith an Analvsis of the 
Sentences, Notes, and a Dtctionary. 
Being Introductory to Principia Latina, 
Part iL xsmo, ss. 

Principia Latina, Part L A 

First Latin Cottrse,comprehending Gram- 
mar, Delectus, and-Exercise Book, with 
Vocabularies. With Accidence adapted to 
the Ordinary Grsmniars, as well as the 
Public School Latin Primer. ismo, 3s. 6d. 

Appendix to Principia Latina, 

Part I. ; Additional Exerciaes, with 
Examination Papers. xamo, as. 6d. 

Principia Latina, Part IL A 

Latin Reading Book, an Introduction to 




Prindpia Latina, Part III. A 

Latin Poetry Book, containing Easy 
Hexameters and Pentameters, Xclo^ 
Ovidianae, Latin Prosody, First Latin 
Verse Book, xamo, 3s. 6cL 

Principia Latina, Part IV. 

Latin Prose Compo«tion, containing the 
Rules of Syntax, with copious Examples, 
and Exerctses. xamo, 3s. 6d. 



Principia Latina, Part V. 

Short Tales and AncodoCcs frem Aaciot 
History, for Translation into Latia Fnise. 
xamo, 3s. 

A Latin-English Vocabulaij: 

arranged according to subteds and ety> 
mok)^ ; with a Ladn-Englxah D kli o asr y 
to Pnadrus, Cornelias >Nc|»s, aad 
Ccsar's^CäUicWar.- xamo^ 3>- ^d. 

The Student's Latin Grammar. 

Post8vo,6s. 

A Smaller Latin Grammar. 

Ahridged fnmi the above. xaaio^ 3s. 6d. 

Tacitus. Germania, Agricola, 

and First Book of the Aiuuda. EngKib 
Notes, xamo» 3s. 6d. 

GREEK COURSE. 
Initia Graeca, Part L A First 

Grede Conrse ; oonpreheadini^ Graxnmar, 
Delectus, and Exerdse-book. With 
Vocabularies. xamo» 3s. 6d. 

Appendix to Initia Grasca, 

I^ L— Additiooal Exerctses, with Ex- 
amination Paperi and Eaajr Readuu 
LesBons, with the Sentencea aiialjrsea, 
senring as an Introduction to PSart IL 
xamo, as. 6d. 

Initia Grseca, Part IL A 

Gieek Reading Bodc, oootaxsiiis: Short 
Tale^ Anecdotes, Fahles, Mytbol^« 
and Gredan History. Arrastged m a 
systematic progression, with Lexicoa. 
xanto» 3s. 6a. 

Initia Graeca. Part III. Greek 

Prose Composition : contaiiting a Syste- 
matte Course of Exeirises on the Syn- 
tax, with the Prindpal Rules of Syntax, 
and an English - Greek Vocabulary to 
the Exerctses. xamo, 3s. 6d. 

The Studenfs Greek Grammar. 

By Professor Cuktius. Post 8vo, 6s. 

A Smaller Greek Grammar. 

Ahridged from the aboTe. xamo, 38. ^ 

Greek Accidence. Extractcd 

from the above work. xamo, as. 6d. 

Elucidations of Curdus's Greek 

Grammar. Traitslated by Etxltk 
Abbott. Post Sro, 7s. 6d. 

Plato. The Apology of So- 

crates, the Crito, and Part of the Phado : 
with Notes in Eitglish from Stallbaum, and 
Schleiermachex's Introducdons. xaa»), 
3s. 6d. 



School and Prize Bocks. 
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FRENCH, GERMAN, AND ITALIAN COURSE. 



French Prindpia, Part I. A 

Fint FVench Coone, containing Gram« 
mar, Ddectus, and Exerdses, with Vo- 
cabularies and marfriaU for French 
zamo, 3«. 6d. 



Appendix to French Frincipia, 

^ut I. Bebg Additional Exercises and 
FiTamination Fapera. zsmo, as. 6d. 

French Principia, Part II. 

A Reading Book, with Notes, and a 
Dicttonary. xamo, 4a. 6d. 

Student* s French Grammar : 

Practical and Historical. By C. Heson- 
Wall. With Intnxiuction by M. Littr^. 
Post 8vo, 7s. 6d. 

A Smaller Grammar of the 

French Language. Abridged finom the 
above. zamo, 3s. 6d. 



German Principia, Part L A 

First G«nnan Coiuse, containing Gram* 
mar, Deleaus, Exercises, and Vocidra- 
Uuy. Ismo, yk. 6d. 

German Prindpia. Part II. A 

Readiqg Book, with Notes and a Die- 
tionary. xamo, 3s. 6d. 

Practical German Grammar. 

With an Historical development of the 
Language. Post 8vo^ 3s. 6d. 

The Italian Principia, Part I. 

A First Cottrse, containing a Grammar, 
Delectus, Exercise Book, with Vocabu- 
lariea, and Materials for Italian Conver^ 
sation. By Signor Riccl xamo, 3s. 6d. 

Italian Prindpia, Part IL A 

Readiiu^-Book, omtainlng Fahles, Anec- 
dotes, Histoiy, and Passages firom the 
best Italian Authors, with Grammatical 
Questions, Notes, and a Copious Ety- 
mological Dictionary. xamo, 38. 6d. 



SCHOOL AND PRIZE BOOKS. 



iEsop's Fahles, chiefiy from 

Original Soorces, by Rer. Thos. Jambs. 
With xoo Woodcuts. Post 8vo, as. 6d. 

King Edward VI.'s Latin Ac- 

ddcnce. xamo, as. 6d. 

King Edward VI.'s Latin Gram- 
mar. xamo, 3s. 6d. 

Oxenham's English Notes for 

Latin Elegiacs. Deagned for eariy pro- 
ficients in the art of Latin Vexsification. 
xamo, 3s. 6d. 

Hutton's Principia Graeca : an 

Introduction to the study of Greek, com- 
wehmding Grammar, Delectus, and 
Exerdse Book, with Vocabularies. xamo, 
3s. 6d. 

Buttmann's Lexilogus; a Criti- 

cal Examination of the Meaning and Ety- 
mology of Passages in Greek Writers. 
8vo, xas. 

Matthiae's Greek Grammar. 

Revised by Ckookb. Post 8to, 4s. 

Horace. With loo Vignettes. 

Post 8to, TS. 6d. 

Practical Hebrew Grammar; 

with an Apnendix, containing the Heb- 
zcwText of Genesis l. VL and Psahns 
I. VI. Grammatical Analysis and Voca- 
bulary. By Rev. Stanlxy Lbathbs. 
Post ZfOf 7s. 6d. 

Elements ofMechanics, includ- 

ing Hydrostatici. By Prot Nswth. 
Sm. 8vo, 88. 6d. 



First Book of Natural Philo- 
soph^ : an Introduction to the Study of 
Stabes, Dynamics, Hydrostatics, Light, 
Heat, and Sound. By ProÜ Nbwtm. 
Sm. 8vo, 3s. 6d. 

Mathematical Examples. A 

Graduated Series of Elemcntary Exam- 

?\t% in Arithmetic, Algebra, Logarithms, 
'rigonometry, and Mechanics. By Pro- 
fessor Nbwth. Small 8vo, 8s. 6d. 

Progressive Geography. By 

J. W. Crokkr. x8mo, xs. 6d. 

A Child's First Latin Book, 

comprising a füll Praxis of Nouns, Ad- 
jectives, and Pronouns, with Active 
Verbs. ByT. D. Hall. x6mo. as. 

Gleanings in Natural History. 

By Edward Jbssb. Fcap. 8vo, 3s. 6d. 

Philosophy in Sport made 

Sdence in Eamest; or Natural Philo- 
sophy inculcated by the Toys and Sports 
of Youth. By Dr. Paris. Woodcuts. 
Fcap. 8vo, 7s. 6d. 

Puss in Boots. By Otto Speck- 
tsr. Illustration^ xdmo, xs. 6d. 

The Charmed Roe. By Otto 

Spbcktbr. Illustrations. x6mo^ s^ 

A Bo/s Voyage Round the 

World. By Samurl Smilbs. Dlustni- 
tioos. Small 8vo, 6s. 
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